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that wherever the metes and bounds were defined, as they were 
in the present case by a bank six feet high, the doctrine of accretion 
relied on by the plaintiffs could not be successfully invoked '. 

Now mark this curious fact. The passage in Bracton on which 
we on the part of the defendant relied is taken straight from Azo 
and is in these words, ‘In agris limitatis locum non habet jus 
alluvionis.’ Now, ager limifatus was a technical term for land 
which had been assigned to individuals by a public authority 
when a fresh territory was captured or a new colony founded. It 
was laid out by the agrimensores, and its limits were defined by 
boundary stones called termini, usually named after a Roman 
emperor. The antithesis to it was the ayer arcifinius, the boun- 
daries of which were either natural, as mountain ridges and rivers, 
or artificial, as water-conduits, ramparts of earth, and so forth. 

This distinction once appreciated, it is plain that the plaintiffs’ 
land, the natural boundary of which was the bank, was really ager 
arcifinius, and not ager /imitatus at all. It is equally obvious that 
since there is no «ger /imitafus in England, in the only proper 
sense of that term, the passage in Bracton (assuming that writer to 
have understood it himself, which Dr. Maitland doubts) forms no 
part of English law, The case is now beyond appeal; I cannot, 
therefore, be taken to task by my client for letting the fact be 
known. I mention it by way of urging the importance of not 
trusting to the dictum of a text-writer, however eminent he may 
be, and of going to the root of the matter in every case with 
which in our daily practice we may have to deal. 

Mr. President and Gentlemen, I have now finished. I am not 
going to indulge in any more personal reminiscences or any more 
professional confidences. 1 have not, as I intimated at the 
opening, put these thoughts on paper with the object of imparting 
instruction. My aim has been rather to stimulate—to stimulate 
the younger men to pursue legal history side by side with their 
strictly professional work, and to prove to any older ones who may 
be disposed to look at law only from its money-making side, that 
there are more things in heaven and earth than are dreamt of— 
I must not say in their philosophy, for they would probably scorn 
the word—but in their actual experience. 

I will not now detain you longer. I will only thank you all 
for giving me so attentive a hearing, and crave indulgence of 
such of my legal brethren—for are we not brothers in law !—as may 
desire to exchange the forced attitude of listener for the fascinating 


role of candid critic. 
MontTAGUE CRACKANTHORPE, 


' Hindson v. Ashby, g6, 2 Ch. 1. 
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LAND TRANSFER AND LAND REGISTRY. 


O legal reform at present before the public for consideration 
is of a wider or more far-reaching nature than the proposal 
to abolish the system of transferring land by written documents, 
executed with due legal solemnities and retained as evidence of 
title by the persons entitled, and to substitute for it a system 
by which every transaction in land shall be effected by the act of 
a public functionary carried out in a national office called a Land 
Register Office, the titles being entered in a gigantic index upon 
which the names of the owners of every acre of English land are 
to be recorded. Such a revolution in conveyancing will affect for 
good or ill the whole landed interest of the country, from the 
estates of our wealthiest noblemen down to the modest allotment 
gardens of country labourers, or the still smaller plots of ground 
on which thrifty workmen in manufacturing towns build their 
cottages. And yet we have seen land transfer bills with this 
object introduced, year after year, without attracting public atten- 
tion or even leading to as much discussion as would be elicited 
by a fracas in an Irish village or an unduly severe magisterial 
sentence on a poacher. Year after year bills for prohibiting 
Englishmen from recording their dealings with land by private 
deeds have passed the House of Lords without opposition, our 
great landowners being apparently under the impression that any 
suggested reform which was declared by its authors to have a pros- 
pect of expediting dealings with land and reducing lawyers’ bills, 
must be an improvement, and that as the Lord Chancellor of the 
day had taken it up it must be all right. Only once, when the bill 
included the abolition of the ancient feudal law by which land in 
cases of intestacy goes to an eldest son, substituting for it the 
rules applicable to the inheritance of personal property, did the 
House of Lords throw it out, even though introduced by a Conser- ° 
vative Lord Chancellor. 

During the last session of the late Parliament, a Committee of 
the House of Commons, presided over by the late Attorney-General 
(Sir Robert Reid), took a large body of evidence upon the proposed 
system of compulsory registration of land titles, but adjourned 
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without coming to any decision in consequence of the impending 
dissolution of Parliament. The Lord Chancellor (Lord Herschell) 
stated the arguments in support of the measure at length; and on 
the other hand a number of members of the legal profession having 
special experience of the subject, some as conveyancing barristers, 
others as solicitors, many of whom came from distant cities, ex- 
pressed and gave reasons for the opinion that the proposed method 
would not attain the object sought, but would lead to additional 
expense and delay, especially in small transactions. 

In the course of the inquiry some of the witnesses explained 
a different method for reducing to a minimum the investigation of 
a vendor's title to dispose of his land, and simplifying the actual 
transfer. Their proposal followed the lines of existing reforms and 
retained the freedom of landowners to carry out their contracts 
between themselves, without the intervention of a public official. 
This plan has been embodied in a bill prepared under the auspices 
of the Incorporated Law Society; and it is proposed to explain in 
this article as concisely as possible the position of the question, and 
the two plans between which Parliament may at an early date 
have to decide, for the consideration not only of lawyers who are 
familiar with our conveyancing customs, but of that wider 
public with whom the decision will ultimately rest, but who 
may not be practically so well acquainted with the land laws of 
England. 

It is desirable first to sketch the growth and development of 
the present system. Among the Goths and Swedes, as Serjeant 
Stephen tells us, contracts for the sale of land were made by word 
of mouth in the presence of witnesses, who extended the cloak of 
the buyer while the seller cast a clod of the land into it, in order 
to give possession, and a staff or wand was also delivered by the 
vendor, through the hands of the witnesses, to the purchaser. 
With our Saxon ancestors the delivery of a turf was a common, 
perhaps a necessary solemnity, to establish the conveyance of lands. 
A curious survival of this ancient custom still exists in the con- 
veyance of copyhold estates, which is effected by the delivery of 
a rod (or in some manors a straw) by the vendor to the lord of 
the manor or his steward, in token of a ‘surrender’ of the land 
into the hands of the lord, the rod (or straw) being immediately 
thereafter re-delivered to the purchaser in token of his ‘admission’ 
to their ownership. 

But when advance was made in the art of writing, and the 
importance of preserving a permanent record of transactions of 
this nature ‘was universally felt, the custom of written deeds was 
introduced, The earliest form of written conveyance used as 
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a ‘common assurance '’ was a charter of feoffment, still accom- 
panied by a delivery (technically called livery of seisin) either 
of actual possession or of a clod or turf, or a twig or bough, as 
a symbol thereof. The custom of deeds with wax seals, which 
each party sealed with his own special seal, was introduced by the 
Normans: but still the deed was only a common and advisable 
way of recording the feoffment, which might be valid without any 
writing at all. Signed writing was first required by the Statute of 
Frauds, A. D. 1677, and a deed only in 1845. 

During this period of the development of our land system, there 
was a difference between the method of transferring revetsionary 
interests in land and incorporeal hereditaments, such as advowsons, 
rents, or the like, which could not be actually or even symbolically 
delivered on the one hand, and of conveying actual land in pos- 
session on the other. The former were said to ‘lie in grant,’ the 
latter to ‘lie in livery.’ That is, the property in the former passed 
by force of the deed, the latter by force of the livery of seisin or 
symbolical delivery. It is true there was an alternative method of 
transferring land without livery of seisin, by the operation of the 
Statute of Uses on what was called a deed of ‘ bargain and sale, 
which however was required under a statute of 27 Henry VIII to 
be enrolled in one of the Courts at Westminster or with the eus/os 
rotu/orum of the county, when an estate of freehold was conveyed 
by it, though that formality was not requisite when an estate for 
years only passed. But this distinction led the conveyancers of 
that day to devise a curious evasion both of the rule requiring 
actual livery of seisin on the conveyance of an estate in possession, 
and of the necessity of enrolling a deed of bargain and sale. It 
became customary to grant a lease (or rather to bargain and sell 
the land) for a year, and then by a deed of ‘release’ dated on 
the next following day to enlarge this term into a freehold estate. 
For more than two centuries this cumbrous method of executing 
two deeds for every purchase (familiarly known as a lease and 
release) was the ordinary and usual method of conveying land, 
and it was only in 1841 that by an Act of Queen Victoria’s reign 
leases for a year were dispensed with, a release being declared 
to be equivalent to a lease and release, while, four years later, the 
form of conveyances was further simplified by an Act declaring 
that land should be deemed to lie in grant as well as in livery, 
and actual or symbolical delivery therefore became needless. 

There were other complications in the ownership of land which 

' The Anglo-Saxon charters, though numerous, were special acts of sovereign 


favour, or made in exercise of powers conferred by such acts, and were not part of 
the customary system. 
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were dealt with by the Legislature about that time. Land belonging 
to a wife could not be conveyed by her by a deed, and even the pro- 
spective right of a wife to dower out of her husband's lands had been 
held to be a charge on the land of which the lady could not divest 
herself by executing a deed. But a method had been sanctioned by 
the Courts under which she and her husband might allow an action 
to be brought against them in the Court of Common Pleas, and 
then compromise it by admitting the right of the purchaser in 
court or before commissioners appointed by the court, and so part 
with her interest in it. This process was called ‘levying a fine.’ 
Again, when land was vested in a man for an estate tail, that is, to 
him ‘and the heirs of his body,’ he could not bar the rights of his 
issue by a deed, and the only process by which such an estate could 
be granted was a fictitious lawsuit. A collusive action was brought 
by the purchaser to recover the land from the owner of the tenancy 
in tail. The latter alleged that the land had been warranted to 
him by a third person, a man of straw, who was usually the crier 
of the court. All parties admitting these fictions, judgment was 
given for the ‘recovery’ of the lands from the tenant in tail, and 
the latter had judgment to recover on behalf of himself and his 
issue lands of equal value from the poor erier (technically called 
the common vouchee) who, however, was never called on to make 
it good. This strange process was known by the name of a ‘ com- 
mon recovery. In these days of commonsense reforms, it seems 
incredible that these ludicrous travesties of legal proceedings were 
not only sanctioned and recognized by the courts of law, but were 
the method by which the rights of married women and those of 
future issue in tail were regularly dealt with and vested in pur- 
chasers. In 1833, however, they were swept away, and it was 
enacted that by a deed duly executed and enrolled in court, and 
in the case of a wife acknowledged by her before commissioners, 
the owners of estates tail might bar the entail, and married 
women might deal with their landed property, the vested right 
of a wife to prospective dower being also terminated by the 
statute. 

But the investigation of the title to lands and the method of 
dealing with them was still far from a simple process. The desire 
of the owners of considerable estates in land to make provision for 
their families was habitually effected by somewhat complicated 
provisions in wills and settlements. In most cases the inheritance 
of the land was vested in the eldest son, and provisions were inserted 
creating terms of years in the estate, by which charges might be 
placed on it for providing a jointure for a widow, portions for 
younger children or the like. If the land was dealt with, all these 
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subordinate interests had to be investigated, and a conveyance from 
the various persons in whom they were vested obtained. Nay, 
even if there were persons interested in the money to arise from the 
sale of the land, or entitled to charges upon the proceeds, all these 
interests had to be traced out and investigated and the concurrence 
of their owners secured. And the deeds by which such concurrence 
was given were necessarily long, as the recitals explaining the 
various interests were usually lengthy, and the documents were 
still further extended by the insertion of a number of covenants 
by the vendor warranting his title. 

These difficulties were dealt with in a masterly way by Lord 
Cairns. He carried through Parliament two Acts called the 
Conveyancing Acts, 1881 and 1882, and another called the Settled 
Land Act, 1882, by which a great reform was effected in all deeds 
relating to land. A conveyance or a mortgage under these Acts 
need now be no longer than a single page of foolscap paper, 
exclusive of the description of the property transferred. An 
appointment of new trustees may contain a single sentence vesting 
the trust property in the new trustees, a proceeding which prior to 
these reforms often necessitated considerable cost in application to 
an equity judge for a vesting order. And under the Settled Land 
Act, 1882, the tenant for life of an estate has the absolute right (with 
certain exceptions for which judicial sanction is required) to sell, 
and vest in the purchaser a perfect title to land included in the 
settlement or will under which he holds it. Whatever be the 
complications or difficulties arising in the dispositions of the pro- 
perty subsequent to the life estate, the purchaser is relieved from 
the necessity of investigating it. Since the passing of these able 
and effective reforms, which were prepared and carried through 
Parliament by Lord Cairns with the assistance of Mr. Wolsten- 
holme, an eminent conveyancer, and one of the Conveyancing 
Counsel to the Court, the process of inquiring into the ownership 
of land, and transferring that ownership from one person to another 
has been immensely simplified. And it is desirable to mention— 
especially as it has been sometimes imputed to the legal profession 
that they oppose in their own interest law reforms tending to 
simplify and cheapen legal work—that these excellent practical 
improvements in conveyancing forms were cordially welcomed and 
universally adopted, although their adoption was purely voluntary. 

I now come to the question which has been so frequently and 
urgently pressed on the attention of the Legislature, the adoption of 
a register. There are two possible kinds of register—a register of 
deeds, under which land would continue to be passed by signed or 
sealed documents, needing only a ministerial officer to record and 
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index them—and a register of titles under which the land would 
pass by the entry made by a public officer therein. The latter 
kind of register would require to be conducted and managed by 
a skilled lawyer at the head of each office where titles can be 
vouched and transfers registered. 

During the last seventy years the question of adopting one 
or other of these plans, put forward as methods of diminishing 
expense and delay in dealing with land, has occupied the minds 
of several Lord Chancellors. They have been inquired into by 
several Commissions and Parliamentary Committees ; and one of 
them has been the subject of two important Acts of Parliament 
(in 1862 and 1875), establishing and afterwards remodelling 
a registry of title, which has admittedly not proved a success, and 
has not been acceptable to landowners. It is somewhat curious 
to observe the oscillatior of opinion between these two kinds of 
register which has taken place during this period. 

For some two centuries prior to 1828 there had been registers of 
deeds in the counties of Middlesex and Yorkshire and in the 
Bedford Level, in which all deeds were required to be recorded. 
In that year a Commission presided over by Lord Lyndhurst 
recommended the establishment of a general register of deeds in 
London for the whole of England. Bills for this purpose were 
introduced in 1830, 1834, 1845, 1846 and 1851, but never became 
law. In 1854 a Royal Commission was appointed, which in 
1857 made a report recommending the establishment of a register 
not of deeds but of titles. In 1859 a bill to carry out the 
recommendation of this Commission was introduced by Sir Hugh 
(afterwards Lord) Cairns, who was then Solicitor-General ; 
but the bill did not pass into law. In 1862 Lord Westbury 
carried through Parliament an Act to establish a register of 
titles enabling a landowner to apply for, and on satisfying the 
registrar of his title, to obtain, an absolute certificate of owner- 
ship. This Act allowed a landowner to take his title off the 
register if he thought fit; and in the course of twenty years 
488 properties were registered under it, of which 131 were subse- 
quently removed. As the estimate of the number of transactions 
in land is 300,coo per annum, the system regarded as an experi- 
ment had proved a failure. And that was the opinion of a Royal 
Commission appointed in 1868, which reported in 1870, the main 
ground then suggested being the great expense and delay consequent 
on the minute and exhaustive official examination of the title re- 
quisite before a certificate could be granted of conclusive or absolute 
ownership, including an investigation into the exact boundaries on 
every side. The Commission therefore recommended the introduc- 
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tion of a system of registration with a merely possessory title. 
This, they said, would be of little use for the first twenty years, but 
would confer a title ‘increasing in validity until it becomes 
marketable in the technical sense, and practically indefeasible.’ 
Bills for carrying this recommendation into effect, but providing for 
compulsory registration after two years from the passing of the 
Act, were introduced in 1870 and 1873, but failed to become law. 
Another similar bill was introduced in 1874, from which, however, 
purchases under £300 were exempt; but this bill after passing the 
House of Lords was dropped in the House of Commons, the com- 
pulsory clauses being strongly opposed. 

In 1875 the bill was reintroduced by Lord Cairns without the 
compulsory clauses. The alternative was given of applying for 
a certificate of absolute title (which in the course of the application 
might take the form of a qualified title, that is, a title absolute 
except for, and subject to, some specified defect), or a possessory 
title. But the provision empowering a landowner to remove his 
title from the register was struck out, and ultimately the bill 
remodelling the Land Registry, but still leaving the use of it 
permissive, passed into law. Still. however, the system even in 
its remodelled form proved unsatisfactory, and was not adopted by 
the public ; and in 1878 a Select Committee, of which Mr. (now Sir 
George) Osborne Morgan was chairman, was appointed to inquire 
into the whole question. This Committee prolonged its inquiries 
through two sessions, and reported in 1879 that the Act might be 
considered to have become for all practical purposes a dead letter, 
and that compulsory registration of title was not feasible. In the 
evidence given before that Commission, Lord Cairns expressed 
himself so clearly on the subject that it will be well to quote his 
words. He said (Q. 2871), ‘The difficulty with regard to compulsion 
has always struck me in this way. There is in the first place the 
question how far you have the right to make the adoption of 
a particular system compulsory ; but there is a question of still 
greater importance, namely, how far it is possible to make it com- 
pulsory. Now, as I have never yet seen any way by which it 
could be made compulsory, perhaps the first question is not so 
important as the second. Certainly no way that has yet been pro- 
posed would have the effect of making it compulsory to put the 
land upon the register.’ 

And another very eminent lawyer, Lord Thring, expressed (Q. 21) 
the same opinion. 

In 1881 and 1882 Lord Cairns carried through Parliament the 
series of Acts relating to dealings with land already mentioned, 
which have been productive of very great benefit, have greatly 
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simplified the investigation of titles, and have shortened the length 
of conveyances and mortgages. 

The next legislative proposals were those of Lord Halsbury, who 
intreduced bills in 1887, 1888, and 1889, of which the first reached 
the House of Commons and the other two did not pass the House of 
Lords. In spite of the opinion of Lord Cairns and the report of the 
Committee of 1879, Lord Halsbury proposed to make registration 
of title compulsory, and also to assimilate in many respects the laws 
relating to real estate to those relating to personalty. Of this last 
reform a special feature was the provision that there should be 
a realty representative in whom land should vest on the death of 
the owner, and who should occupy a similar position to that of an 
executor in respect of personalty, that is, he would be able to 
dispose of real property in discharge (if necessary) of debts or 
other charges, and then to vest it in the persons entitled to it as 
heirs or devisees. 

Finally I come to the proposals of Lord Herschell. In 1893 he 
introduced a bill similar in its main object, compulsory registration 
of titles, to that of Lord Halsbury. That bill reached the Commons 
too late for discussion. He renewed his proposal in 1894, but laid 
it aside in consequence of the Finance Act of that year, which 
charged probate duty (under the name of estate duty) on real 
property. and to some extent affected the position of real estate. 
In 1895 he again brought forward his plan, in which session the 
bill, after having passed the Lords, was referred to a Select Com- 
mittee of the House of Commons. Before that Committee Lord 
Herscheil stated at great length his reasons in support of his plan, 
and on the other hand a large body of evidence was given against 
the proposal. In the course of the inquiry an alternative plan for 
amending and simplifying the laws relating to land transfer was 
put forward by Mr. Wolstenholme and supported by other 
experienced witnesses. This has since been embodied in a draft 
bill submitted to the present Lord Chancellor, Lord Halsbury, 
and also published with a view of eliciting public opinion on 
it. By this plan, which is a further development of Lord Cairns’ 
great reforms of 1881 and 1882, interests in land are divided into 
estates and fiduciary interests, the former being the only interests 
which are to be the subject of transfer as between vendor and 
purchaser. The estate owner is defined to be the owner of the 
absolute estate in the land, subject to terms, the interests of 
occupiers, and other paramount rights. He may be a tenant for 
life, who under the Settled Land Act, 1882, has now the power to 
dispose of land subject to the protection of trustees who receive the 
purchase money. Or he may be, in the case of terms, the owner 
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of only a leaschold interest. Or, thirdly, he may be the owner of 
a rent-charge or an easement. Fiduciary rights are the equitable 
ownership rights which will not affect a purchaser or require 
investigation by him, and the power of transferring the land will 
be vested in the estate owner, so that inquiry into intricate or 
complicated titles will be rendered unnecessary, and the transfer 
of ownership will become absolutely simple. In fact it will be 
assimilated, as nearly as the nature of property in land permits, to 
the transfer of stock or shares, 

For the purpose of protecting the owners of fiduciary interests or 
other persons having claims, it is proposed, in analogy to the similar 
use of a distringas in the case of stock or shares, to empower the 
registration of cautions or inhibitions, the former of which will 
secure the due notice of any proposed transfer of the land and the 
right to intervene if such transfer should be eontrary to right and 
justice, and the latter will render necessary the concurrence of the 
inhibitor or an order of Court. Searches for judgments, land 
charges and the like, which are now. required, would then be replaced 
by the search for cautions or inhibitions, and an official certificate 
of that search kept with the last deed of transfer would practically 
limit the time to which the search need be extended. Mr. Wolsten- 
holme does not propose to abolish the land registry, but to leave it 
as it exists for those who prefer that method of recording the title 
to their land. But he strongly advocates the restoration of the 
power contained in the Act of 1862 to remove land from the 
registry, by which many persons might be induced to use registra- 
tion as an experiment who would not do so if they found that, 
although experience should show the method of transfer by registry 
to be unsatisfactory, they were unable to draw back after once 
placing their land on the register. 

I now come to the reasons given for and against the introduc- 
tion of a compulsory registry before the Committee of 1895. And 
in the first place we may consider the authority and experience of 
the various learned persons who have stated their views on either 
side. Lord Cairns, who thought no registration of title ought to 
be made compulsory, was certainly one of the ablest equity and 
conveyancing lawyers of the century; and Mr. Wolstenholme, 
a conveyancing barrister of very long experience and high emi- 
nence, was his assistant and fellow-worker in the successful con- 
veyancing reforms of 1881 and 1882. Mr. Hunter and Mr. Lake, 
both of whom have held the office of President of the Incorporated 
Law Society, and who cordially supported Mr. Wolstenholme, have 
had exceptional experience in the practical working of the land 
system of the country, and of the existing permissive Land Register. 
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Lords Halsbury and Herschell are both men of high ability and 
standing; but both attained eminence as leaders at the common 
law bar, and neither of them has had practical conveyancing ex- 
perience. In fact Lord Herschell admitted before the Committee 
that the only time he had any constant experience of conveyancing 
practice, was during his pupilage with a conveyancer. If then the 
halo which in English minds surrounds a Lord Chancellor be 
placed on one side, it must be admitted that their knowledge and 
experience of the subject are not equal to those of Lord Cairns and 
Mr. Wolstenholme. A curious side-light was also thrown on the 
evidence by the fact which came out, that both the two noble 
lords who advocated the introduction of compulsory registration 
of titles were landowners who had not registered their own titles, 
whereas Mr. Lake, who opposed it, had registered an estate of his 
own, and found the process so unsatisfactory and productive of 
expense and delay, that he had determined as the result of per- 
sonal experience not to avail himself of the Land Registry for the 
future. And his conclusion was confirmed by other witnesses who 
had had special experience of the working of the Land Registry 
office. 

The grounds for the compulsory change of the system of land’ 
transfer, as stated by Lord Herschell to the Committee, are :— 

1. That wherever a change has been made (speaking chiefly of 
the Australian Colonies) there seems complete satisfaction with the 
registration system. His Lordship also referred to the systems 
existing in Austria and Prussia as being stated to be satisfactory. 

2. That under the system of transfer by private deeds, an oppor- 
tunity exists for fraud and forgery. 

3. That it is necessary to investigate the title anew on each sale 
or mortgage of or other dealing with land. 

4. That, consequently, the dealing with land by means of a 
register would be simpler and cheaper. 

The grounds on which the opponents of a compulsory system 
base their opposition may be summarized as follows :— 

1. That in England the existing permissive or experimental 
registration system, though it has been met with every wish to 
give it a fair trial, has been found productive of increased delay 
and expense. That in Australia the system is only applied com- 
pulsorily to lands where the title originated in a grant from the 
Crown, and is consequently simple, and that as regards other 
lands the employment of the register is voluntary, and has not 
been largely used. Further, in Australia the fees are nominal (as 
in English deed registries), while in England the fees for registry 
are ad valorem fees which, though on a scale diminishing upwards, 

VOL, XII. ce 
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constitute an appreciable addition to the burden on land existing 
in the shape of conveyance and mortgage stamps, and have in 
fact been very largely increased since the register was established, 

2. That transfers on a register are equally open to fraud, and 
forgery with deeds. Though there have been Dimsdale and Roupell 
frauds in the latter, there have been Robson and Redpath frauds 
in company registers, and in Australia there has been an instance 
of a fraudulent registrar through whose misconduct serious losses 
occurred. But on the whole the instances of fraud or forgery are so 
rare, that the proposed compulsory charge of a farthing in the 
pound or 2s. 1/. per cent. as an insurance fund would not only be 
unnecessary, but an additional tax on the land. 

3. That having regard to the estimated number of transactions 
in land (about 300,000 per annum) thé new system would necessi- 
tate the establishment of a very large and expensive land registry 
office, or probably a system of land registry offices throughout the 
country, each presided over by a skilled and educated lawyer. 
The whole expense of this large establishment would fall on the 
land of the country and be a wholly unnecessary burden; while 
the creation of a large body of public officials to transact business 
which can be transacted by the public for itself is most unde- 
sirable. 

4. That the carrying out of every transaction in land—such 
transactions being scattered over al] the towns and villages of the 
kingdom—which are now carried through by either one or two 
local lawyers, would require to be sent to London or the local 
county town, involving delay as well as travelling expenses, and 
the unnecessary importation of an additional person, viz. a public 
official, into the business. That while persons dependent for their 
livelihood on satisfying their clients are certain to be expeditious, 
a public officer is bound to take the applications brought before 
him in their turn, and that the universal experience of the trans- 
action of business in public offices is that delay is thereby caused. 

5. That the sanguine anticipation of the Lord Chancellor that 
expense and delay would be saved by a system of registration, is 
contrary to the experience of every one who has had practical 
experience of the existing Land Registry. That it needs to be 
borne in mind that the present Land Registry has a very small 
number of transactions on its books, while a compulsory registry 
would throw on the office such an enormous mass of work that 
prompt dealing with it would become almost impossible. 

6. That the very large majority of the conveyancing transactions 
of the country is of small plots of land. A considerable body 
of evidence was given to show that in and near many of our 
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large towns the custom of selling landed estates in smal] plots for 
the use of working men and others is growing, and that the ex- 
pense of each transaction is under a system of conveyance by deed 
extremely small, being from half a guinea to three or four guineas, 
exclusive of the government stamp, and further that such transac- 
tions are often carried through in a few hours. In all these cases, 
the expense of carrying out the transaction by a transfer registered 
in London or a county town, would certainly be largely in excess of 
the present cost, and delay would be necessarily caused. Similarly, 
delay and difficulty would occur in certain special classes of trans- 
actions such as transfers of public-houses. These are generally 
carried out by the meeting of the numerous persons interested at 
the public-house itself, which may be at a distance from the town 
where the register office is situate. 

7. That it is a grave objection to the principle on which a 
register is based, that the title to registered land passes, not by 
the act of the parties, but by the entry on the register, and that if 
by mistake in the office or by fraud of the transferor, the registrar 
should transfer the land of 4 to B (a person innocent of the fraud) 
d may lose his land or his charge without being entitled to com- 
pensation. An instance was adduced before the Committee of 
a case in which a man who had bona fide advanced money on 
security of land in one of our colonies, and registered his charge, 
lost the benefit of it through the fraud of the man who executed it, 
and was also held by the Judicial Committee of the Privy Council 
to have no claim on the compensation fund. It is true that while 
the use of the register is as limited as it has been in England, great 
care can be exercised. But if all dealings with land have to pass 
through the register office. and some 300,coo transactions have to 
be carried through in a year instead of a few hundreds, mistakes 
cannot fail to be more frequent, and frauds to be rendered more 
practicable. 

%. That the abolition of a long established system of dealing with 
land by duly executed deeds retained by the owner, and the sub- 
stitution for it of a new system of public offices to which individual 
citizens will be compelled to resort to carry out their private busi- 
ness transactions, is legislation of so revolutionary a character and 
so great a hardship on landowners, that it can only be justified by 
extreme necessity or general desire; and that no evidence of such 
necessity or desire exists. 

g. That as a land registry already exists, to which every land- 
owner desiring to obtain the benefit of the new plan of dealing 
with his land can resort if he thinks fit, no public advantage can 
be obtained by compelling those landowners who take a different 
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view and do not desire to use the new system, to place themselves 
and their land titles in the hands of a state official. This argument 
is well put in the report of the Committee of 1879. They say, ‘ It 
would be very difficult to foree upon every purchaser or mortgagee 
in this country a mode of dealing with his property which not one 
purchaser or mortgagee in 20,000 at present adopts of his own 
accord. Your Committee feel that in arriving at the above conclu- 
sion they are only acting upon the axiom which is laid down by 
the Royal Commission of 1868 in their report, and which they 
believe to be perfectly sound, that “for an institution to flourish in 
a free country, it must offer to people the thing that they want.”’ 

Turning to the alternative plan proposed by Mr. Wolstenholme, 
Mr. Hunter and Mr. Lake, the opponents of a universal compulsory 
registration of titles contend that that plan, which is supported by 
the Incorporated Law Society, is a simple and practicable reform, 
and an extension of the great reforms of 1881 and 1882, which 
were promptly and universally adopted by landowners and the 
legal profession. They believe it to be a reform which would 
greatly faeilitate the transfer of land, and render it so expeditious 
that no further amendments would be deemed necessary in that 
direction. They point out that it has been proposed by practical 
men with wide experience of the wishes and needs of landowners, 
and that it has been put into shape by one of the most experienced 
and able conveyancers of the day, whose co-operation with Lord 
Cairns in the great conveyancing reforms of 1881 and 1882, is 
evidence of his legislative ability and the soundness of his judg- 
ment in dealing with questions of this nature. 

These two plans are what Parliament and the public will have 
to consider. The ultimate decision is one of great importance to 
all classes of the community, especially to landowners, who at the 
present time are suffering most severely from the depression of the 
agricultural interest. Although the questions involved may be 
somewhat intricate in their details, yet the broad principles applic- 
able to them are such that every educated man, even though he 
may not have received a legal training, can appreciate and form 
a judgment upon them. 

I will conclude by recapitulating the objects I have had in view. 
I have sought to trace as succinctly as possible the history of our 
laws relating to the transfer of land, and the gradual development 
of the method which now exists. I have also explained the pro- 
posal which has been recently submitted to Parliament for the 
abolition of that method, and the introduction of a new system, 
with the various reasons for and against that system given on each 
side. I have further sketched the alternative plan for attaining 





Get. 1896.) Land Transfer and Land Registry. 367 





the desired facility of dealing with land by simplifying the present 
method, and following the lines on which previous successful 
reforms have proceeded. It is to be hoped that Parliament will 
exercise the caution and deliberation which are its traditional boast 
and privilege, in legislating upon a subject which must have a wide 
and far-reaching effect upon some of the greatest and most impor- 
tant interests of the country. 
EpmunbD Kei BiytH, 








LAWYERS’ BILLS—WHO SHOULD PAY THEM? 


FEPXHE misery caused by lawyers’ bills was a topic of unfailing 

interest long before Dickens wrote Bleak House, and has not 
lost much of its savour through anything that has happened since. 
The very stirring of the public mind by which the grosser abuses 
have been shaken off has only made us more keenly alive to the 
burdens that still remain, defying every kind of remedy yet 
suggested. Sometimes the blame is laid on the lawyers, and costs 
are taxed with such pedantic strictness by officials wise after the 
event, that an honest and able solicitor can hardly do what seems 
to him the best for his client without doing the worst for himself. 
At another time the rules of procedure are thought to be in fault, 
and the changes are rung from the extreme of technicality to the 
extreme of laxity in hopes of lessening the expense. Or again, 
with more reason, the costliness of litigation is set down to the 
uncertainty of the law itself. 

Lawyers however know well, what laymen are apt to forget, 
that the administration of justice is essentially a delicate and 
difficult business, requiring a very large output of brain power, 
which must be met (under existing economic conditions) by corre- 
sponding cash payments on the part of somebody. Doubtless an 
article labelled ‘justice’ may be sold at as low a figure as you 
please ; but if it is not the real thing it will not bring forth the 
peaceable fruits of righteousness. 

May it not be that the remedy has been looked for in the wrong 
quarter, and that some of the ingenuity hitherto devoted to schemes 
for paring down the amount of law costs might be more profitably 
applied to devising a better adjustment of their incidence ? 

The current legal theory is that laid down by Justinian in 
A.D. 530, ‘in expensarum causa victum victori esse condemnandum',’ 
which is said by Messrs. Pollock and Maitland to have been only 
beginning to work its way into English law in the reign of 
Edward I*. If, as those learned writers tell us, it is a principle to 
which both English and Roman law came but slowly, that is no 
matter for surprise. The regrettable thing is that they should have 
come to it at all. 

The practice of leaving each party to pay his own costs was 


* Cod. IIL, 1. 6. * Hist. Eng. Law, IL. ags. 
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certainly indefensible, involving as it did a complete denial of 
justice to the poor, and to every one, rich or poor, whose costs 
would be likely to exceed the sum at stake. I do not know 
whether it was at any period applied by the Romans to court-fees ', 
and as regards advocate’s fees and payments to witnesses it was 
perhaps only tolerated because the necessity for such disbursements 
was for a long time not officially recognized. When the policy of 
the ostrich had to be abandoned, two courses were open; one 
recommended by ethical, the other by fiscal considerations. The 
choice had to be made between the policy of state-paid justice and 
what I have seen somewhere described as the rae ric/is principle. 

That Justinian should have preferred the latter is quite in accor- 
dance with all we know of him. The ‘ merciless reformer, whose 
reforms were directed solely by fiscal considerations *,’ was not 
likely to drain his treasury for the relief of unfortunate suitors, and 
in his case a refined sensibility to the dictates of abstract justice 
as between subject and subject was quite compatible with gross 
partiality as between the state (that is himself) and his subjects. 
He saw clearly that to declare a party to have been entirely in the 
right, and then to send him out of court poorer than he came in, 
was a mere mockery of justice ; he could not or would not see that 
it was only a little better to tell an ignorant layman that because 
he had failed to judge correctly the merits of his own cause he 
must pay the cost price of the skill and labour required to ascertain 
that he was mistaken. But it is curious that in these modern 
democratic days so unsocial a theory should pass almost un- 
challenged, and that the most modern of our codes of procedure 
should only modify Justinian’s rule in what is really a retrograde 
direction, by taxing. costs between party and party on a scale 
lower than that enforceable between solicitor and client, and by 
leaving it to the discretion of the court to say whether costs shall 
or shall not follow the event. 

The effect of our taxing system was well shown by the news- 
paper correspondence arising out of Worsley v. Labouchere, a libel 
case in which the plaintiff obtained a verdict for £150, and judgment 
for the same with costs. The costs having been taxed between 
party and party, and paid as taxed, he found himself £400 out of 
pocket on the whole transaction. An indignant letter to the Zimes 
(Feb. 2, 1894) elicited a reply from Mr. Labouchere’s solicitors in 
which it was incidentally mentioned that that gentleman had, as 
proprietor of Zru//, paid from first to last over £30,000 in defending 


* In the early sacramental procedure these took the form of deposits, returned to 
the winner, forfeited to the state by the loser. The accounts of the formulary 
precedure give no hint of any payments to the state or to its officers, 

Finlay, Greece under the Romans, vel. i. p. 201. 
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actions for libel in the public interest, ix xear/y all of which he was 
successful, Of course it does not follow that the whole of this 
deficiency represented the difference between costs recovered and 
costs paid to his own solicitor. Very likely it was due in part to 
the insolvency of unsuccessful plaintiffs; a contingency, by the 
way, which annihilates the benefit of Justinian’s rule whenever it 
occurs. 

As for judicial discretion, it is perhaps open to doubt whether 
its exercise in favour of unsuccessful litigants has ever yet done 
more good than harm, unless from the point of view of those who 
think it a good thing that a judge should be able to nullify 
indirectly the verdict of a jury with which he disagrees; which was 
the virtual, though unavowed, effect of Harnett v. Vise, 5 Exch. Div. 
307 (1880). At all events, the late Sir George Jessel stood on firm 
ground when he insisted in Cooper v. Whittingham, 15 Ch. D. 501 
(1880), that the discretionary deviations should be limited to cases 
of misconduct by the successful party in the litigation itself, as 
distinguished from misconduct in the transactions out of which the 
litigation arose, which is equivalent to saying that the only question 
left to the judge’s discretion should be, whether the costs are to 
follow the general event in the lump, or to be apportioned according 
to the event of each separate stage in the proceedings. But the 
concluding passage of his judgment has a more special significance 
for our present purpose. 


‘I have often remarked, that there is an idea prevalent that 
a defendant can escape paying costs by saying, “I never intended 
to do wrong.” That is no answer, for, as I have often said, some ouxe 
must pay the costs, and I do not see who else but the defendants who do 
wrong are to pay them. 


Quite so. On the current assumption that the state has no duty 
in relation to civil justice beyond selling the commodity at cost price, 
(or perhaps, as formerly in England and now I think in India, rather 
above cost price), there is nothing for it but to treat one or other of 
the litigants as a wrongdoer, not only in respect of the original 
subject of dispute, which of course is right enough where judgment 
is against the defendant, but in respect of the litigation itself, which 
is a very different matter. 

It is of the utmost importance to the proper understanding of the 
subject that this distinction should be carefully attended to. It is 
well illustrated by Garnet v. Bradley, 2 Exch. Div. 349 (1877), 3 App- 
Cas. 944 (1878). That was an action of slander, tried before a jury, 
in which the verdict was for the plaintiff, with farthing damages. 
In other words, the original wrong was held to be trifling in the 
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extreme. The judge made no order as to costs. The Master con- 
sidered it his duty, under the terms of what was then Order LV, 
as interpreted by a previous decision, to give the plaintiff his full 
costs. Now, what was the do/us, or cu/pa, on the defendant's part 
by which he incurred this liability? It consisted in failing to 
distinguish a wrong of hardly appreciable magnitude from no 
wrong at all. The amount of damages claimed is not stated in the 
Report, but we may be pretty sure that it represented a great 
many farthings. If he had paid this demand without question. he 
would have done an injury to the public, as well as to himself, by 
encouraging the sort of people who trade upon their own shaly 
characters, and pounce upon some unguarded expression of honest 
indignation as a pretext for extortion. If he had tendered the 
farthing before action, he would have been strictly within what 
the jury held to be his right. Surely, then, if this were the whole 
story, it would be a somewhat arbitrary legal fiction to reckon 
these costs as compensation for a wrong done by the defendant to 
the plaintiff; but it is not the whole story. The defendant was 
advised to question the correctness of the Master’s order. The 
judge at chambers referred the matter to a Divisional Court, 
which declined to interfere. The defendant then went before the 
Court of Appeal, which reversed the judgment of the Divisional 
Court, but only by two judges against one, all three recognizing 
that the point of law was a very doubtful one. It was not to be 
expected that the plaintiff would acquiesce in this judgment, 
considering that he had, so far, three judges for him to two against 
him, besides a previous decision by two other judges raising almost 
exactly the same point. He naturally took the case up to the 
House of Lords, and was rewarded at last by the unanimous, but 
not unhesitating, judgment of four Law Lords in his favour, the 
defendant being ordered to pay the costs of all the proceedings 
from first to last. 

Now, even granting that the costs as originally taxed by the 
Master were a just penalty for disputing a liability of one farthing, 
by what misconduct did he deserve the additional penalty repre- 
senting the cost of (virtually) three appeals? All that can be laid 
to his charge is that he endeavoured to escape from a liability from 
which the jury in all probability intended to save him by their 
verdict, and that on a highly technical point of construction he had 
the depravity to agree with two learned judges, and with the first 
thoughts of two others, as against the second thoughts of the latter 
two and the opinion of five other, possibly not more learned, judges. 
But it would have been harder still to make the plaintiff pay his 
own costs, he having had the good fortune to agree with seven 





372 The Law Quarterly Review. {[No. XLVII. 





judges out of nine (or, counting the previous decision, nine out of 
eleven). 

Still (to repeat Sir George Jessel’s remark), somebody must pay 
these costs, and who should that somebody be, if not either plaintiff 
or defendant? The two judges who gave occasion to the appeal 
by the honest exercise of an independent judgment? Or the 
draftsmen who omitted to repeal in express terms the old Acts 
relating to costs? According to my understanding of the matter, 
there was no wrongdoing on anybody's part, except the original 
farthingsworth of injury to the plaintiff’s reputation. The long 
and short of the matter was that one of the contingencies had 
arisen for which litigation is the only, or the best, remedy hitherto 
discovered, with a view to which Courts of Justice are established, 
and the probable occurrence of which constitutes the main justifi- 
cation for the levying of taxes; namely, a conflict of wills between 
two members of the community, such as must constantly happen 
so long as human nature falls short of perfection, which the 
community in its own interest forbids them to determine by force 
of arms, and which it is bound in its own interest to determine as 
promptly and impartially as may be. 

Why do we pay taxes at all, except for insurance against such 
contingencies? The return for our money is commonly supposed 
to consist primarily of external and internal security. The former 
need not here be considered, because its value depends entirely on 
the efficiency of the latter. We should prefer not to be protected 
against invasion, if our individual chances of being murdered, 
robbed, or cheated should unfortunately ever become greater under 
our national government than we might expect it to be under the 
rule of a foreign conqueror. On what, then, does this internal 
security depend? Partly, no doubt, on the amount of force 
available for the repression of whatever the community may hold 
to be wrongdoing; but much more on the efficiency of the 
machinery for ascertaining in any given case whether a wrong has 
been committed or not. The shipwrecked sailor in the story felt 
assured that he was in a Christian country when he saw a gallows ; 
but to more reflecting persons no amount of penal appliances will 
afford a solid sense of security, even against the grosser forms of 
aggression, without accessible and efficient civil tribunals for 
settling disputes which have not yet ripened into crime. 

The army and navy, the police and prison establishments, and 
the civil and criminal judiciary, are mutually interdependent parts 
of a single machine. No one of these parts will work in the way 
intended if any other part is out of order. Supposing you were 
wholly to exclude a particular tax-payer from the civil courts, as 
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likely as not he would get no return at all for his money through 
the other protective agencies. Any personal enemy would be able 
to ruin him with impunity, by threatening actions which he would 
be unable to defend, and by inducing his debtors to evade payment 
of their debts; nor would he in that case be much comforted by 
the reflection that the police would have come to his aid, had his 
enemy been fool enough to try the game of open violence. Fortu- 
nately this extreme point of injustice is seldom reached, and still 
seldomer known to have been reached. The present system of 
costs does not operate in such a way as to mark out any individual 
as absolutely excluded in all cases from the benefit of the civil law. 
What it does is to ensure that, in a large proportion of cases, the 
certainty of expense in the first instance, the uncertainty of 
ultimately recovering any costs in the event of success, and the 
improbability of recovering full costs, coupled with the risk of 
failure, which can never be wholly excluded, will render it more 
prudent to submit to injustice than to sue or defend, as the case 
may be. As it is not known beforehand who will be influenced by 
these considerations and who will defy them, aggression is kept 
within some bounds by the wholesome fear of catching a Tartar ; 
but the evil tendency is unmistakable, 

Instances will readily occur to any one of ordinary observation. 
Now it is a tradesman who tells you how much he has to write off 
every year for bad debts; now a capable workman temporarily out 
of employment, who could easily obtain credit from the baker and 
the grocer, but for the difficulty these small tradesmen have 
experienced in recovering from his fellow-workmen in like case. 
Or again it is an employer of labour, deterred from testing the 
legality of some new picketing device, by the knowledge that, 
whether successful or unsuccessful, he will be left to pay his own 
costs; or a body of creditors of an insolvent, forced to wink at 
the abuses incident to voluntary liquidation through dread of the 
expense of a regular bankruptcy. It is by no means exclusively 
& poor man’s grievance; but whether the immediate sufferer be 
rich or poor, a far greater ultimate loss falls upon the general body 
of peaceable citizens, whose chances of a quiet life are increased 
by every dispute publicly investigated and rightly determined, 
diminished by every instance of wrong unchecked. 

The results of our inquiry may thus far be summarized as follows : 

1. To make the successful party pay his own costs is a flat denial 
of justice. 

2. To make the unsuccessful party pay the costs of his adversary 
is in many cases impracticable, and in many more cases so harsh 
that judges instinctively shrink from enforeing the rule. It is 
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a punishment bearing no sort of relation, unless it be an inverse 
one, to the magnitude of any fault that can be supposed to have 
been committed. 

3. Somebody must pay these costs if we are not to relapse into 
anarchy ; and the body which will feel the burden least, and reap 
the greatest proportionate benefit is—erery/ody. 

4. If one attempts to describe the relation between the state and 
the tax-payer in terms of contract, any bargain which does not 
include gratuitous civil justice must be so essentially aleatory, 
must involve so uncertain a return for a certain outlay, that the 
public policy of enforcing it between two private individuals would 
be at least doubtful; while the fact that tax-paying is not purely 
a matter of free contract renders it all the more incumbent on the 
state to see that the terms offered are fair. 

One very common objection, however, still remains to be con- 
sidered. It is said that the effect of making justice gratuitous 
would be to encourage an enormous growth of ‘frivolous and 
vexatious litigation.’ The former epithet seems to be a special 
favourite in this connexion, perhaps by reason of its ambiguity. If 
‘frivolous’ means ‘ unimportant,’ what is the test of importance ? 
Surely not the mere amount of money claimed. To the individual 
the chief point is usually, though by no means universally, the 
proportion which the sum at stake bears to his total income; yet 
the man to whom a debt of £1 represents the amount of a week’s 
wages will very likely be deterred from suing for it by the risk of 
losing as much again in costs, while the man to whom it represents 
the price of a single meal will not hesitate to stake twice as much 
on the result of any action in which his dignity is in any way 
involved. To the public the most important point is the legal 
principle involved ; yet the kind of lawsuit which would develop 
into an instructive leading case is of all the most likely to be nipped 
in the bud through the unwillingness of the parties to face the cost 
of a series of appeals. Moreover, to the public, though not to the 
individual, triviality and cheapness go together. Given suitable 
procedure and a proper gradation of tribunals, the state could 
reckon confidently on disposing of a very large number of petty 
cases at a very trifling average cost; though an individual always 
runs the risk of an apparently simple case developing costly 
complications. 

If, on the other hand, ‘frivolous’ means ‘ obviously unfounded,’ 
there are much better means of checking such claims or defences 
than any manipulation of costs. A well-contrived code of procedure 
will ensure that a litigant, who knows that he is in the wrong shall 
not go far without incurring the penalties of forgery, perjury, or 
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contempt of court. In India the plaint with which every suit 
commences must be accompanied by a written declaration that the 
same is true to the knowledge of the person making it, except as 
to matters stated on information ard belief, and that as to those 
matters he believes it to be true’. And the Penal Code is so worded 
as to bring a false statement of this kind within the penalties of 
false evidence, besides providing a specific punishment for fraudu- 
lently or dishonestly making a false claim in a court of justice *. 
I have never been able to understand why this system, long ago 
recommended by Pentham, has not been introduced into England ; 
in other words why a plaintiff is allowed to tell any number of 
lies in his plaint or statement of claim so long as he does not repeat 
them in the witness-box. But even in England the witness-box, the 
summing-up, and the verdict are reached at last, and then comes 
the time for fixing on the right shoulders the responsibility for 
wilful attempts to pervert the course of justice. The remarks of 
Mr. M. D. Chalmers on ‘Petty Perjury,’ in vol. xi of this Review, 
may be read with profit in this connexion. He recommends 
moderate penalties, summarily inflicted, not by the judge before 
whom the perjury was committed, but by a magistrate to whom 
the presiding judge should commit. It may well be that the penal 
check will often be impossible of epplicaticn, but in those same 
cases the present check in the shape of costs will be misapplied, 
and will produce the opposite effect to that intended. If something 
more than the mere fact of the jury having chosen to believe 
witness 4 in preference to witness ZB is necessary in order to convict 
B of perjury, certainly something more than the mere fact of an 
adverse judgment is necessary in order to prove a claim or defence 
to have been so ‘frivolous’ as to deserve a heavy fine *. But if an 
obviously unfounded claim, and one which only just fails of being 
established, are visited with the same kind of penalty, the latter 
generally proving the more costly of the two, what becomes of the 
supposed check ? 

And this brings me to the point which the practical Englishman 
is generally impatient to reach, what actually does happen in such 
eases? Unfortunately, if our practical friend desires statistical 
proof, he will have to be told plainly that no such proof can be 
given, and that any one attempting to give it would be self- 

' Act XIV of 1882, sections 51, 52. 2 Sections 191, 192, 209. 

* A case which perhaps deserves special notice on account of its frequency is that 
of a debtor who refuses to pay on demand, but either pays or absconds as soon as 
he is served with a summons. It may be right enough that he should pay some- 
thing to the state for giving unnecessary trouble, but the costs system encourages the 
practice by holding out the hope that the initial cost thrown on the plaintiff may 


deter him from taking action, and moreover makes it difficult to distinguish the 
dishonest evader from the person who would defend if he could afford to do so, 
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convicted of quackery. It is conceivable that tables might be so 
constructed as to show the rise or fall in the number of cases 
determined, side by side with the average cost of a single case, 
though the existing blue-books fall far short of even this. But 
what statistician will undertake to distinguish wholesome from 
unwholesome litigation? Before we can pronounce that it would 
have been better for the community if a given lawsuit had not 
been instituted, or had not been fought out, we must know what 
alternative course of action those particular parties would have 
pursued. A fair settlement arrived at by friendly discussion, 
sometimes even good-humoured acquiescence in some trifling 
imposition, may be better than litigation; but lawless revenge, 
and sullen submission to wrong, consoled as it generally is by 
aggression on some one else, and the slackened spirit of enterprise 
which results from an enfeebled sense of security, are much worse. 
The celebrated Sir William Jones addressed some wise words on 
this subject about a century ago to the grand jury of Calcutta :— 


‘I never think lightly of the pet/y complaints, as they are cailed, 
which are brought before me. I know that wrath and maiice will 
have a vent; that they are better spent in a court of justice than 
in black and silent revenge: and that, if such serpents be not 
crushed in the egg, there can be no security against the mortal 
effects of their venom.’ 

To judge which kind of litigation lawyers’ bills are most likely 
to check, the only practicable method is the @ priori one of deduc- 
tion from the known tendencies of human nature. I offer the 
following merely as illustrations of those tendencies, not as contri- 
butions towards a statistical demonstration. 

7it- Bits had a short article some time ago on ‘ People who love 
going to law.’ Mention is made of a man who had figured as 
plaintiff something like 150 times in three or four years, one 
instance being an action about an old wooden post, ‘at a probable 
expense to each litigant of something like a couple of hundred 
pounds.’ As it takes two to make a lawsuit, he must in this and 
all the other cases have met an adversary as obstinate as himself. 
Another plaintiff sued a man for throwing a lighted fusee over 
his garden wall, and thereby destroying a favourite rosebud— 
a proceeding which the defendant could have stopped at once by 
tendering a shilling with an apology. But lest it should be supposed 
that these actions were encouraged by the comparative cheapness 
of modern law, a case is cited from some old law report, not specified, 
of nearly £400 spent in determining the ownership of a horn snuff- 
box, valued at fourpence, and a Chancery suit at the end of the 
last century between two Staffordshire potters, which lasted eleven 
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years and ended in the dismissal of a claim for £2 gs. 1//., with 
costs amounting to a thousand guineas. Can any one fail to 
recognize in these proceedings the operation of common and per- 
fectly intelligible motives? A doubtful claim is resisted under the 
idea that the other man won't go to the expense of fighting; if 
the claimant ‘persists, concession becomes more difficult because it 
involves payment of the costs of the summons or of the lawyer's 
letter ; defendant thinks it better to play for double or quits, and 
so the game goes on. On the other hand it is natural to suppose 
that the hero of 150 lawsuits must have been encouraged in 
his career by numerous cases in which he did not meet his match 
in the game of bluff, but was able to replenish his war-chest by the 
spoils of more timid victims. In short, the litigious spirit in the 
bad sense of the term is closely allied to the gambling spirit, and 
is stimulated by every addition to the magnitude of the stake and 
the uncertainty of the game. It is only the better kind of litigious 
spirit, synonymous with hatred of injustice on the one hand and of 
violent methods on the other, which is likely to be encouraged by 
the prospect of speedy. thorough, and gratuitous investigation. 

And here, for the present, I must conclude. Having regard to 
the limited space available, | was driven to the conclusion that 
everything else must be sacrificed to the one object of exposing 
the unsoundness of the fundamental assumption that ‘somebody ’ 
(meaning one or other of the parties, preferably the unsuccessful 
party, but in practice often the victor) must pay the cost of civil 
justice, and of establishing the contrary principle that everybody 
has an interest in the just settlement of every dispute, and there- 
fore that everybody should pay for the same in proportion to his 
means. I am well aware that my treatment of even this limited 
theme is very far from exhaustive. Nothing. for instance, has been 
said as to the clumsy and expensive substitutes for free justice to 
which we have been forced to resort: particularly the great mass 
of practically civil jurisdiction now entrusted to the unsuitable 
agency of police magistrates, and the huge army of inspectors 
enforcing vexatious regulations on good and bad alike, most of 
whom might be dispensed with if the civil liability for every case 
of actual mischief were ascertainable free of cost by a competent 
tribunal. 

I am well aware also that a lawyer's bill is made up of very 
diverse elements, and that the claim for relief may be supported as 
to some of them by special arguments which do not apply equally to 
the others. Court-fees, and expenses of witnesses, stand on a different 
footing from skilled professional assistance, which again raises 
different questions according as it consists of advice or advocacy. 
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Something also depends on the nature of the litigation. Some, 
who might be impervious to the general argument above set forth, 
would perhaps admit the absurdity of leaving the settlement of 
points of law to depend on the chance of some private litigant 
choosing to stake his fortune on the issue. On the other hand, I am 
myself disposed to allow that there is much to be said for ‘ costs 
out of the estate’ when it is a question of interpreting and carrying 
out a deceased owner's wishes. But believing as I do that the 
general argument holds good for all the different items of expendi- 
ture in most kinds of contentious business, I am content to submit 
it as it stands to the judgment of the profession, awaiting some 
other opportunity for the consideration of side-issues and of ways 
and ‘neans. 


Rotanp K. WILSON. 
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THE RELIGIOUS EDUCATION OF CHILDREN, 


ISAGREEMENTS as to religious beliefs have ever been 
sources of much acrimony, and especially is this the case 
when the question turns upon the creed in which children shall be 
educated. It is not therefore surprising that when cases of this 
nature come before the Courts the evidence adduced should be both 
contradictory and personal, each side believing, and often with 
truth, that the other is solely actuated by a desire to proselytize. 
During recent years several striking cases have been decided 
on this subject and some conflicting opinions have been discussed. 
The present neutral attitude as regards religious tenets has not 
always been maintained by the Legislature, for during the years 
when penal laws were relentlessly enforced against Papists, we 
find it enacted that no Roman Catholic could keep a school under 
penalty of perpetual imprisonment: further, all tutors in private 
houses were compelled to conform to the doctrines of the Established 
Church ; and still more surely to guarantee that the Popish beliefs 
should perish of inanition, it was enacted that parents holding these 
views should not be permitted to send their children abroad for 
purposes of education. It is unnecessary to go further into this 
portion of the subject, for these disabilities have been annulled and 
in but few directions can we trace any mark of their existence. 
Certain limitations still exist as to the religion of the Crown, the 
holders of a few state offices and such like; but the Courts are now 
fully capable of looking to the general welfare of the child. So 
long as the creed is not per se one likely to harm the community 
as a body, no judicial interference will be made with a parent's 
education of his child in the faith he himself professes. Lord Eldon 
puts this clearly in Lyons v. Blenkin (Jac. 245; 23 R. R. 38), for he 
states at p. 256 (23 R. kh. at p. 43) his view thus :— With the religious 
tenets of either party Ihave nothing to do, except so far as the law of 
the country calls on me to look on some religious opinions as 
dangerous to society.’ Should a parent therefore hold a creed which 
disregarded the ties of marriage or in some similar way trespassed 
against law and morality, the Courts would feel justified in stepping 
VOL. XI.” pd 
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in at the instance of an interested party and rescuing a chiid from 
such dangerous surroundings. In modern times, the believers in the 
creed of the ‘Peculiar People ’—a sect whose aversion to calling in 
medical aid has been severely criticized by many magistrates— 
might on oceasion arising be included in the category of persons 
holding religious opinions dangerous to society. Thomas v. Roberts 
(19 L.J., Ch. 506) exemplifies another case where the Court has 
declined to give a father the custody of his child on the ground of 
his religious persuasion. There the father had joined an establish- 
ment called ‘The Agapemone,’ which recognized no Sabbath, denied 
the utility of prayer, and against which counsel made but thinly dis- 
guised charges of unchastity. The judgment of Knight Bruce V.C. 
in the case is a capital example of caustic judicial humour, and 
takes up ten pages in the report. 

Although the Courts will not encourage the education of a child 
to views against public policy, they will do nothing to compel the 
inculeation of what can reasonably be held to be a Christian 
doctrine. There is no duty binding upon parents to bring up their 
children in any religious views whatever; assuming however that 
a parent has some creed of his own and has shown at the least 
some definite desire for his children’s moral education, then it is 
abundantly clear that a father’s wishes will be respected by the 
law. Difficulties rarely if ever arise where the husband being 
a man of religious views expressly states that his children are to be 
brought up in his own faith ; but doubts are frequently raised where 
he is either indifferent, though nominally remaining a member of 
his sect, and dies leaving no expression of his wishes behind him ; 
or where the mother or guardian deliberately disregard his wishes 
and bring the child up to some other belief. Notwithstanding the 
leaning of the Court to the father’s creed, there are certain circum- 
stances which will overcome this tendency, and in the determination 
of whether or no the facts of each particular case justify inter- 
ference the most conflicting evidence has to be reconciled or 
rejected. A case has recently come before the C. A. which illus- 
trates this difficulty. Re New/on (infants) ’96, 1 Ch. 740 was an 
appeal from a decision of Kekewich J. refusing to order certain 
children to be removed from a Protestant to a Roman Catholic 
school. The father before marriage was a Roman Catholic, while 
his intended wife was a Protestant. By an ante-nuptial agreement 
the children of the marriage were to be brought up as Roman 
Catholics ; but according to the evidence this was not insisted upon, 
for the children were educated as Protestants and attended a Sunday 
School of that denomination. The father subsequently gave way 
to drink and the two girls of fifteen and eleven before the Court 
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were neglected and ill-treated. A half-brother finding them in 
destitution removed them with the father’s knowledge to a Pro- 
testant school. The mother subsequently died. Afterwards the father 
reformed and applied to Kekewich J. that they might be replaced 
under his charge and educated at a Papist school. The children 
having a small amount of property were made Wards of Court. 
Kekewich J. held and was affirmed by Lindley and Kay L.JJ. 
that it would not do to entrust the children to him again, that his 
conduct had forfeited his paternal rights and that both children 
must remain at the Protestant school where they then were. This 
case, being the latest one dealing with a most delicate branch 
of law, calls for consideration on the part of those having to deter- 
mine in what creed a child should, under similar circumstances, be 
educated. The broad principles upon which the Courts proceed 
are clearly enunciated in the judgments delivered, and to these 
readers are referred. The case is in some respects stronger than 
the case to which allusion is next made, for it will be observed that 
here the father, with all the legal rights attaching to the relation- 
ship, was a living man and claiming his authority on the ground of 
conversion from his former evil habits, a circumstance of weight in 
deciding whether his children’s welfare might be safely committed 
to his care. In the J/*Grath case (sul) both parents were dead, and 
accordingly this additional difficulty was removed. 

Still greater difficulty is met in deciding another section of these 
cases, those in which the father has been indifferent all his life, and 
after his death the children have been brought up to a creed other 
than that to which he nominally adhered. Such were the circum- 
stances which came up before North J. and ultimately before the 
C. A. in Re M°Grath (infants) (’93, 1 Ch. 143, 67 L. T. Rep. 636). 
There a father had been baptized and died a Roman Catholic. 
His wife was at the time of his death a Roman Catholic also, but 
subsequently became a Protestant. One child of the marriage 
died and was buried in unconsecrated ground; other children 
went at random to Protestant and Roman Catholic schools and 
services: all these facts being obvious signs of no great religious 
enthusiasm on the part of the father. Before his death he never 
spoke upon these subjects or expressed any des.re whatever as to 
their future. A benevolent lady found the family in great distress 
and placed certain of the children in a Protestant Industrial Home. 
At the mother’s request she also consented to become their guardian. 
After the mother’s death a Roman Catholic relative sought to 
remove the children from the Home and have them educated 
in their father’s faith. The Court held that the father had shown 
complete indifference in religious matters, and that it was impossible 
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to blindly follow his creed without damaging the well-being of the 
children. That sentiments of indifference weigh heavily in these 
matters is well shown by the ease of Hamwksworth v. Hawksworth 
(L.R. 6 Ch. 539, 25 L. T. Rep. 115), which came up before James 
and Mellish L.JJ. in 1871. The father there was Roman Catholic 
and the mother belonged to the Chureh of England. The husband 
died leaving no directions as to the faith in which the infant should 
be educated. He had some children by a former wife, all of whom 
had been brought up as Roman Catholics. The mother having for 
several years educated the child as a Protestant, a suit was in- 
stituted to compel the mother to train tie child in her father’s 
faith. James L.J. at p. 542, after stating the facts, observes, ‘ There 
is not the slightest trace of any indifference on the part of the 
father to the religious education of his child. There is nothing to 
show that he would have acquiesced in the child being brought up 
a Protestant if he had been living. The rule of the Court is that 
the Court, or any persons who have the guardianship of a child 
after the father’s death, should have sacred regard to the religion 
of the father in dealing with the child; and unless under very 
special circumstances, to see that the child is brought up in the 
religious faith of the father, whatever that religious faith may have 
been.’ The Lord Justice proceeds to discuss the depth of the 
religious impression on the child of eight and a half years of age 
then before him, and concluded that such impressions were not so 
permanent as to cause a general unsettling of mind in altering 
them. In this conclusion lies the distinction—a very vital one— 
between this case and that of Sfourton v. Stourton(8 D. M. & G. 
760). That case had to do with a child of approximately the same 
age and was strongly relied upon in the Hawksworth case (sup.), as 
an authority to justify a refusal to interfere with matters as they 
stood. Both father and mother were Roman Catholics. After the 
death of the former, a posthumous child was born. Five years 
after the husband's death the mother became a Protestant, and from 
that time, until her child was about nine years of age, educated it 
in that faith. An action was commenced by Roman Catholic 
relatives to compel the child to be brought up in the father’s 
belief, but Knight Bruce L.J. refused to accede to the claim. He 
found that the child was extraordinarily intelligent, and, to follow 
his figurative language, that it would he impossible to eradicate the 
Protestant tares without at the same time pulling up much valuable 
wheat with them. The Court therefore refused to grant in this 
case what was permitted in the later case of Hawksworth (sup.). 
The conclusion to ve arrived at upon these cases and other cases 
before and after them (which are far too numerous to touch upon in 
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detail), may be stated to be that where a lasting impression has 
been made upon the child’s mind, the Court will not interfere to 
divert it to its father’s faith, but it will step in if the application 
be made within a reasonable time and the impression be not so deep 
as to unsettle the child for life. There is a strong presumption in 
favour of a child being brought up in the father’s creed, and before 
the paternal rights will be abrogated there must be adduced very 
potent evidence of waiver, abandonment, or indifference. 

No better proof for these propositions could be mentioned than 
by reminding ourselves that all contracts between parties before 
marriage—even though the marriage be in consideration of them— 
to the effect that the children of the union should be brought up in 
a faith other than the father’s are invalid. The breach of such 
a contract will not entail liability for damages at Law or a decree 
of specific performance in Equity. Such rights are given to 
a father not for his own sake, but for the sake of his children. 
One of the leading cases on this subject is Audrew y. Salt (L. R. 
8 Ch. 622, 28 L. T. Rep. 686). That was a case of a mixed marriage 
preceded by an agreement that sons should be brought up as 
Roman Catholics and girls as Protestants. A girl was born during 
the father’s illness and was baptized with Church of England rites. 
The father being informed that this step was contemplated did not 
(according to rather conflicting testimony) appear to object, but 
wrote saying that a Roman Catholic priest would call. No such 
priest did in point of fact call. Subsequently the father made 
.# will and directed thereby that ‘my ehildren shal] be baptized 
and brought up as members of the Roman Catholic Church.” An 
action being brought to enforce the education of the child as 
a Roman Catholic, it was held that the agreement was not valid, 
and further, that the child had not imbibed the distinctive tenets 
of the Church of England to such an extent as to render a change 
harmful. Notwithstanding this finding, it was held that the child 
should be brought up in the mother’s creed on grounds of ex- 
pediency and the welfare of the infant. As regards agreements, 
although useless to enforce their primary objects, they are important 
in a secondary degree, for the Courts look upon such as a valuable 
indication when considering the question whether a father has 
abandoned his rights or not. The case lays it down that where no 
abandonment is shown then the mere fact that a child will be 
better off or more contented under other people's care will not 
justify education in a creed other than the father’s; on the other 
hand, when such abandonment is proved, the whole question turns 
upon the welfare of the child, and it may be educated in a erced not 
its father’s even though a change would not be detrimental to its 





—— 








384 The Law Quarterly Review. (No. XLVIIL 








peace of mind. This is clearly shown also in Re M°Grath, Stourton 
v. Stourton (sup.), and Re Agar-Ellis (24 Ch. Div. 317, 50 L. T. Rep. 
161). 

What then forms the ‘welfare’ of the infant? This point is 
quite clear. It includes both material and moral benefit. This 
benefit must be looked to as a whole, neither pecuniary nor moral 
considerations apart from each other being regarded, but these and 
the leaning of the child’s affections will all be weighed together. 
The temporal interests of the children were carefully guarded in 
Re M°Grath, while the dangers of making them all important were 
pointed out in Za/bot v. Shrewsbury (4 My. & Cr. 672, at p. 688) by 
Lord Cottenham. He said, ‘If the Court were ever to exercise 
that discretion, it would be very difficult to say what was to be the 
extent of pecuniary benefit which should require the Court's inter- 
ference—what was to be the price of the child’s faith. It would be 
fraught with extreme danger.’ 

To ascertain how far a child's affection has passed from its 
parents to others, and also to discover how far its inind has been 
imbued with religious impressions, the Courts have frequently 
interviewed the children. This course was adopted in the Stourton 
case («vp.) and many others down to Re M°Grath, but of late there 
has grown up a dislike to this course, partly perhaps for the reasons 
mentioned in the //awksworth case (sup.), that it tends to encourage 
controversial opinions in minds of tender years, and still more 
on the grounds indicated by North J. in Re M*Grath, viz. that 
a child is often so nervous that no useful opinion can be formed. 
Vide also Agar-Ellis v. Lascelles (24 Ch. Div. 324, 39 L. T. Rep. 
380). 

In conclusion, the whole subject is one beset with difficulties. 
It may be true that if a mother is to be permitted to educate her 
child in some faith other than the father’s, it will grow up con- 
vinced that its father’s religious views were mistaken: this however 
would seem to be a lesser evil than, in the words of Wickens V.-C. 
in J/awksworth v. Hawksworth (sup.), ‘to create a barrier between 
a widowed mother and her only child; to annul the mother’s 
influence over her daughter on the most important of all subjects, 
with the almost inevitable effect of weakening it on all others; to 
introduce a disturbing element into a union which ought to be as 
close, as warm, and as absolute as any known to man; and lastly 
to inflict severe pain on both mother and child.’ The learned 
judge did not disguise his disapproval of the doctrine of following 
the father’s religion where there might be consequences of such 
a serious character. It is pointed out in Simpson ‘On Infants,’ 
at p. 130, that nothing short of new legislation can alter the rule 
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concerning ante-nuptial agreements as to the religious education of 
children. It has been recognized in the Poor Laws and remains 
unaffected by the Guardianship of Infants Act, 1886: nevertheless 
it does seem an absurdity that to protect the religious reputation of 
a dead father, it should be allowable to depreciate the opinions of 
the surviving mother. 


J. H. JACKSON. 
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LEGAL EDUCATION AND THE UNIVERSITIES. 


, gree in the main with Sir F. Pollock’s suggestions as to 

a scheme of legal education, and in great part with Professor 
Goudy’s memorandum on law teaching in the Universities, con- 
tained in the January number of the Review, I venture to lay 
before readers of that number certain additions and qualifications 
which appear to me important. My own views being based almost 
as much upon my experience of teaching and examining in London 
as in Cambridge, I cannot put them forth as those of the legal 
faculty of my University in general. But I believe my academical 
colleagues are unanimously with me as to the importance which 
should be attached to the earlier part of legal study as conducted 
at the Universities. 

It is obviously necessary that, in any scheme for legal education 
which is to be of national extent and utility, a leading part must 
be taken by the two bodies which admit to practice. And, as it 
can hardly be expected that these bodies will ignore the recent 
work of their own educational councils, I would suggest that the 
regulations made by the latter must be accepted, as far as possible, 
by all who entertain a reasonable hope of reform. A considerable 
step has lately been taken by the Incorporated Law Society, in 
the admission of University certificates as an alternative to their 
own intermediate examination. On the other hand, an opinion is 
somewhat widely held that the Inns of Court might with advantage 
take such certificates and degrees, at any rate for the earlier stages 
of study, into much more account than they at present do. 

The importance of the order to be observed in a course of legal 
education is justly pressed by Professor Goudy ; and it would, in 
my opinion, be a great improvement on the present system of the 
Inns of Courts to have the more general and introductory part 
made, by a prescribed interval of time, to precede the more 
particular and practical. This would be merely the imperative 
application of a principle already recognized by the Council, in the 
option allowed of passing in Roman and constitutional law 
separately. The definite assignment of these subjects, with perhaps 
another, to a first part examination, which should xo/ immediately 
qualify for a call to the bar, would have two beneficial results. In 
the first place, it would obviate the present necessity for holding an 
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examination in the subjects concerned before every opportunity of 
call, and so far diminish the number of examinations in the year, 
which I think must be regarded as an inconvenience, if not an evil. 
In the second place, it would mark out a preliminary area, within 
the whole of which an alternative qualification might, I submit, 
be not unreasonably allowed, in the shape of certificates from 
extraneous educational bodies. 

With regard to the more purely practical half of legal training, 
while its foundation might admissibly be laid at a University, there 
can be no question that its completion should be the peculiar 
function of the bodies which admit to practice; and that the 
testing, in this respect, of qualifications for. such admission should 
belong to them exclusively. But the introductory or more purely 
educational half, in which also there can be no doubt as to the 
propriety of instruction being provided by the legal bodies, would 
yet seem to fall, even for men whose object is solely to become 
barristers or solicitors, quite as much within the province of the 
academical.. As matter of general policy, the attraction of 
University men to legal practice and the encouragement of legal 
study at the Universities are correlative measures, the advantage 
of which is practically admitted on all hands. 

The determination of the subjects which should belong to the 
first part rather than the other, does not present very much 
difficulty ; but, when we come to the regulation of their study by 
the tests to be imposed, questions arise at once, on which I fear 
that my own opinion may be little acceptable either to my 
University friends or to the Council of Legal Education. On the 
one hand, I consider Professor Goudy’s axioms to be rather counsels 
of perfection than practicable rules. On the other, I regard the 
present requirements made by the Inns of Court as somewhat 
unsatisfactory, alike in the subjects made compulsory, in the tests 
imposed, and in the degree of encouragement given to intelligent 
and interested study. 

English constitutional law and legal history would be placed 
in the first part by general consent, and I rejoice to see them made 
a compulsory subject. Many would connect with these the older part 
at least of property law. Indeed, there are strong reasons for 
placing a view of English law in general, down to a period some- 
thing like the end of the last century, in this first and more 
educational stage. 

The proper position of public international law—still more of 
private—is rather questionable. The basis or theory is matter 
of elementary jurisprudence ; the cases which give that theory its 
living interest often postulate a knowledge of rather minute 
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modern law. This subject, however, being rightly treated as a 
voluntary one, I need not dwell upon the question of its place, 
which seems to me to be, on the whole, rather in the so-called 
theoretical than the practical part of legal education. 

There remain to be considered Roman law and jurisprudence— 
the portals through which I quite agree with Professor Goudy that 
our student of law should enter, if we can make him do so in a 
proper way. The most difficult question, to my mind, in the whole 
of English legal education is what to make of these subjects, which 
do not bear directly upon the future work of an English barrister 
—=still less, perhaps, on that of an English solicitor—which do not 
therefore recommend themselves to an eminently practical-minded 
generation of students, and which an increasing number of high- 
class lawyers nevertheless regard as a most desirable foundation 
of study. 

It may be noted that the Incorporated Law Society have shown, 
so far as I know, no disposition to include the three last-mentioned 
subjects—international law, Roman law, and jurisprudence—in 
their course, so that the undoubtedly desirable co-operation of that 
body with the Inns of Court apparently fails at once as to our 
proposed first part, unless the Inns of Court are prepared to give 
these subjects up altogether—a retrogade step which none would 
deplore more than myself. 

Experience, however, both as lecturer and examiner, has long 
since led me to question whether Roman law and jurisprudence, 
with which international law seems to be most conveniently 
classed, ought not to be honour subjects only. A pass examination 
in Roman law, compulsory upon all candidates for call to the bar, 
with the too probable consequences of whittling down some text- 
book to the smallest possible dimensions, and making the largest 
possible allowance for ignorance of Latin and the like, may— 
I should almost say must—ultimately result in mere cram; and 
I cannot conceive a worse waste of time. The same remarks apply 
even more strongly to jurisprudence, which indeed never has been 
made a compulsory subject '. 

Before drawing my conclusion as to the compulsory subjects, 
I should like to say a few words on the /es/s to be applied. For this 
purpose the persistence of examination, as at least one part of the 
conditions for admission to practice, has been assumed. I have no 
more love for examinations than Sir F. Pollock, but I think that it 
will not be found possible nowadays to dispense with them, as guides 
to a course of study ; and I also think that they can, if carefully 
scrutinized and regulated, be made a test of genuine knowledge. 


' (I entirely agree.—Ep. } 
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Their utility, however, in the latter respect is materially 
diminished by their multiplication. The perpetually recurring 
necessity of setting questions on the same subhjects—for some 
subjects must be standing ones—seems to myself, who have had 
considerable experience in examining, so great a fault in the 
present system of the Inns of Court as almost to justify, against 
what has been said above, the abandonment of examination 
altogether. The doubling of a subject, for pass and honours, is 
open to much the same objection, as I have found in continuous 
examiner's work for the University of London. All examinations 
should, to my mind, consist, to a considerable amount, of unseen 
passages, problems, and essays ; and the distinction between pass 
and honours, where required, should be made partly by the 
addition of extra subjects for the latter, partly by requiring a 
higher standard on the same papers. Of vira voce, which I at least 
have found a great tax on the examiner, my own experience is 
decidedly unfavourable. Its best, if not its only, use appears to me 
to lie in settling questions of pass where the result of the written 
examination is doubtful: and, for this purpose, it is not easy to 
keep the candidates in hand until their papers are looked over '. 
My conclusion, as to the first part of the examination for the bar, 
is that it should include constitutional law and legal history, with 
some treatment of English property law or English law in general, 
as compulsory matter: that Roman law, jurisprudence, and inter- 
national law should be additional but voluntary subjects: and that a 
standard which cannot, barring accidents, be attained by mere book- 
work should be required in every case. Candidates who attained such 
standard in a// the subjects should be deemed to gain honours, and 
be granted certain recognized and substantial advantages over the 
pass men who merely attained it in the compulsory subjects—such 
advantages as the allowance of seniority on call to the bar, and 
shortening of the time to elapse before call; immediate call being, 
of course, incampatible with the subsequent training and testing in 
practical law. Obviously, as a mere question of arithmetic, those 
alone who took the w4o/e of this examination would be competent 
to obtain what studentships and other rewards might be conferred 
on individuals for aggregate distinction in the first part; and this 
class of inducements would, of necessity, only be open to candidates 
who actually presented themselves for the Inns of Court examina- 
tion. I shall have a word to say about them shortly. The 
advantages to be conferred upon the class of honour men generally 


? [A viva voce examination before the papers have been looked over is, in my 
opinion, quite useless, At Oxford it is used, sometimes with considerable effect, to 
supplement or correct the results of the paper work.—Ep. | 
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are, in my opinion, a much more beneficial agency and should have 
a much wider scope. 

These lines are written in the hope that the Inns of Court may 
be induced to treat the subjects above enumerated, or some of them 
at least, beside Roman law, as belonging to the more purely educa- 
tional part of a student's preparation, which may be carried on 
elsewhere than in London. I have, of course, before me the reply 
of the Council of Legal Education given in 1894 to a memorial 
from the Oxford Faculty of Law, but I do not see that the change 
which I advocate is altogether inconsistent with the policy of that 
reply. No one questions the exclusive right of the Inns of Court 
to decide upon the practical qualifications in English law and 
equity which must ultimately be required for a call to the bar. 
Nor does the idea of a common Board of Studies or of Examiners 
appear very feasible, except perhaps for the joint recommendation 
and periodic revision of a list of books for students, which would 
be very useful. But as to the earlier part of legal study, whether 
we call it theoretic, scientific, or historical, while a little more 
substantive and separate recognition on the part of the Inns of 
Court might be desirable, it also seems reasonable that the 
recommendations of established educational bodies elsewhere should 
have some weight, and that the results of their training should 
carry with them some substantial advantage in the London course. 
An important step towards the mutual recognition of professional 
and academical tests has been recently made by the University of 
Cambridge, in throwing open the avenue to the degree of Master 
of Law to any graduate in arts who has qualified for legal practice. 
This may fairly be regarded, if not as a consideration, at least as 
a precedent. 

The recognition, already referred to, of University certificates by 
the Incorporated Law Society, only grants the equivalent to 
a pass, and it may seem too sanguine to hope for more from the 
Inns of Court. Still, the object of the latter body has throughout 
been, not only to secure a training in the practice of law, but to 
encourage the study of subjects which exclusive attention to that 
practice has, in past times, rather conspicuously crowded out. The 
admission of honour men in University legal examinations to 
the privileges of honour men in the proposed first part of the 
examination for the bar, would be not only a gracious concession, 
but a furtherance of views which I for one believe the Council of 
Legal Education sincerely to entertain. 

On the practical and final half of legal education, suggestions 
can only be offered by an outsider with the greatest deference. 
I think sufficient justice has scarcely been done to the teaching 
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provision made by the two great legal associations, particularly in 
the case of that made by the Council of Legal Education. Criticism 
is, of course, valuable; but broad censures passed by individual 
students ought surely to be endorsed with much caution on the 
part of high authorities, whose opinion has naturally great weight 
with the general public. 

We may note, however, a significant hint given to students, by 
the Consolidated Regulations, on the great desirability of an addition 
to the means of instruction provided under the Regulations, in the 
shape of attendance in chambers. This hint was emphasized in the 
report of December, 1892. The value of such attendance is un- 
deniable, but its expense is great, and we might hope that an 
organized system of practical teaching would render so considerable 
an outlay less indispensable than it once was. It has often occurred 
to me that some licensed instruction of this kind, on specified terms, 
much lower than the old fee, by gentlemen in moderate practice, 
would be a great addition to the scheme of lectures and classes. It 
also seems a question whether assistance given specifically in this 
direction for a year or two might not attain the object of good legal 
training better, and extend its benefits over a wider area than the 
two or three studentships given, as one may say, in gross’, We 
use, in University parlance, the term pof-hunting to express, amongst 
other things, a pursuit of prizes for learning, merely in view of 
their intrinsic value, without any intention of advance in the 
studies which those prizes were given to encourage. My acquaintance 
with the London students dates some years back; but I think 
I have perceived something of the same kind even amongst them. 


E. C. CLARK. 


+ [I have never met with any practical lawyer who believed that the ——. 
system of prizes and studentships in the Inns of Court has had any beneficia 
effect whatever on the general standard of competence among candidates for the 
Bar.—Ep. } 
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La guerre sino-japonaise au point de vue du droit international. Par 
Nacao Anica. Paris: A, Pedone. 1896. xiii and 310 pp. 


Tue fact that the author is professor of International Law at the Upper 

Military School at Tokio, and was legal adviser to the Japanese army in 
the Corean campaign, gives his book in some sense the character of 
an authoritative declaration of how Japan understands law as applied to 
war, 
Among the many appreciative adaptations of European methods with 
which Japan has conquered the sympathy of Europe, none, indeed, has 
secured her more respect than her valiant and well-organized army. But 
she has other claims to different treatment from that extended to non- 
European States generally. She does not herself remain outside Western 
civilization while adopting its methods in intercourse with Europeans. Nor 
does she any longer carry on that intercourse with the aid of European 
counsellors. She now relies entirely on the intelligence of natives of her 
own land for the shaping of her destinies. Her student years are over, and 
she thinks the time has come when she can enter the community of nations 
as a full-grown state. Several European States in fact have already 
recognized that maturity by providing for the early suppression of that 
jadicial exterritoriality with which Western civilization marks its sense of 
supericrity, 

The most characteristic point in the conflict between Japan and China, 
as Prof. Ariga observes, was that of the two nations in presence, the one 
made no effort to respect the laws and customs of war, whereas the other 
did her utmost to conform to them (p. xi), and that, says Prof. Ariga, without 
any conditions of reciprocity, not as a duty to the enemy, but as an obligation 
to mankind (p. xii). 

The difficulties of carrying out such good intentions were often almost 
insuperable. Prof. Ariga gives an instance of this in connexion with the 
conduct of the Japanese coolies. These coolies are men recruited by 
a contractor for the transport of munitions of war, catering, &c., and seem 
to form a sort of supplementary commissariat. They are subject to military 
law, take an oath of fealty similar to that imposed on the soldiers proper, 
wear a sword and uniform, and are organized on the model of the army 
itself. Marshal Oyama had issued a proclamation in Chinese to the 
inhabitants on the landing of his army at the mouth of the Ha-en-Ho, 
stating that the war was an affair involving relations of state to state, but 
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did not affect the people, and that consequently those who did not resist the 
army would be admitted to its protectin, and he requested everybody to 
quietly attend to his occupations without fear of hindrance (p. 43). In 
spite of this proclamation, it was found that the inhabitants deserted their 
villages, and that their houses were broken open, their furniture destroyed, 
and everything of value carried off. An investigation resulted in the 
discovery that these ravages were committed by the Japanese cvolies. To 
deprive them of their swords was to expose these men defenceless to attacks 
by hostile bands, and yet they had to be deprived of the means of por- 
petrating ravages whith had worse than nullified the effect of the methods 
used to conciliate the native inhabitants. Marshal Oyama preferred the 
former alternative, deprived the coolies of their arms, and as a fact a number 
of them were afterwards killed by fugitive bands of Chinese (p. 50). 

In spite of this, several fresh cases of outrage and murder committed at 
Kinchow after the capture of that town, traced to swords worn by Japanese 
officers, were attributed again to the coolies, who, having been deprived of 
their own swords, had made free with those they could lay hands on for 
nocturnal marauding (p. 61). 

Another of the difficulties the Japanese army had to contend with was 
the distrust of the non-combatant population, who had expected to be 
massacred in cold blood after the fashion of Eastern warfare. Many 
men, women, and children were found killed along with the Chinese 
soldiers, and some women at the approach of Japanese soldiers put an end 
to their own lives. Later on, the mild practice of the Japanese towards the 
native population became better understood, and the Red Cross arm band 
inspired a confidence which even grew irksome when resulting in appeals 
to the wearers by all and sundry for the cure of ailments having nothing to 
do with war (p. 64). 

In the treatment of the Chinese wounded on the field of battle (p. 114), 
and in that of their prisoners who had to be protected against outrage by an 
ignorant mob at Tokio, the Japanese, as in other matters, acted with humanity 
and in accordance with European practice (p. 106). The principle they 


‘applied as regards places of public worship, schools, and government 


establishments was to protect them. They did so, says Prof. Ariga, in the 
interest of mankind (p. 155). In the levying of requisitions (p. 163), as in 
all else, they were careful to conform to European usage. Everything was 
paid for cash down, though in this particular Prof. Ariga admits it was at 
the same time good policy to do so in a country where the native population 
only understood war as extortion and plunder (p. 164). 

Interesting chapters are devoted to the mode in which the Japanese had 
to provide for the proper government of the occupied territory, to the utili- 
zation of native officials, to the provisions made for the health of the inha- 
bitants, though also in the interest of their army, to the martial laws they 
had to enforce, to the negotiations for capitulation, &c. 

The chapter of the book relating the dramatic surrender of Admiral Ting 
to his old friend Admiral Ito gives the touching correspondence between 
them which ended with the suicide of the Chinese admiral. Why Vice- 
Admiral Maclure, to whom Admiral Ting had confided the arrangement of the 
terms of surrender, though a foreigner, was not acceptable to the Japanese 
admiral, and a Chinese negotiator had to be appointed, Prof. Ariga does not 
bring out clearly. 

A characteristic incident was an attempt made to respect the funereal 
prejudices of the Chinese. While the Japanese usage is to cremate the dead, 
the Chinese is to keep them in coffins of thick wood in the midst of the 
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living, and only to bury them after three years, when the decomposition is 
complete (p. 102). At first the Japanese buried the Chinese dead as the 
proceeding least offensive to the native prejudice, but the bodies had after- 
wards to be exhumed and burut to preserve the army and native alike from 
disease. 

To English readers probably the most interesting question which has 
arisen in connexion with the war is the position of the treaty ports. 
The open ports and circumscribed settlements are an institution confined 
to the extreme East. Were they to be considered neutral, or were they 
to be exposed like other Chinese territory to the fortunes of war? At the 
outbreak of hostilities, the foreign consuls residing at Seoul held a con- 
ference on the subject with the Japanese and Chinese ministers at the 
Corean ministry of foreign affairs. The British consul, seconded by the 
United States consul, submitted a proposal to ‘temporarily neutralize’ 
Seoul, Jinseng, Fusang, and Guensang. The Japanese minister pointed out 
that under a treaty with Corea the Japanese Empire had the right de faire 
résider its army at Seoul, and he could not admit that by any neutrali- 
zation of Seoul the rights Japan possessed should be rendered illusory 
when war was declared between her and China. The United States consul 
then proposed to confine the neutrality to the open ports of Corea. The 
Japanese minister showed this plan to be unworkable, and the subject 
was dropped so far as Corea was concerned. The request to except 
Shanghai and its neighbourhood from military operations came from the 
British government direct, and it shows the good feeling which existed 
between the two states in question, and a self-denial which does Japan the 
greatest credit, that she acquiesced in a proposal which might have cost 
her the greatest inconvenience had the Chinese carried their resistance 
further than they did. Thus, while Japan was excluded from operations 
of war in or about Shanghai, the Chinese carried on the recruitment of 
their forces and the arming of their vessels there with impunity; after 
the battle of Yalu their squadron even anchored there beyond reach of 
their enemy. Thus the Chinese had a sanctuary on their own soil without 
any of the obligations of neutrals. Admiral Fremantle also raised the 
question of the neutrality of the open ports in a communication to the 
Japanese general & propos of an impending occupation of Chefow; but as 
the occupation did not follow, it was not solved either one way or the other. 
The French Government in 1884 and 1885 avoided carrying on hostilities 
near the treaty ports; but the grounds which may have weighed with 
France cannot fairly be urged against a Power placed in a different 
position, though, as a fact, Japan seems to have been impelled by similar 
ones as regards Shanghai. 

The reader will have obtained some idea of the contents of this interesting 
book. He should be warned at the same time against treating the author's 
object lightly. Prof. Ariga claims for his country to rank in the conduct 
of war pari passu with the civilized Powers of the Old World, and he 
shows that the will to act as one was there. So far as adverse criticism 
of the war has gone, it has not shown more acts of cruelty than can be 
alleged in the case of any other war, while certainly Japan, striving to 
win the good opinion of Europe, has shown a conscious self-restraint which 
does her all honour, and has won for her the position to which she con- 
sidered herself entitled. 


THomas Barcnay. 
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Recueil général de la législation et des traités concernant la propriété 
industrielle. Publié par le bureau international de [Union pour 
la protection de la propriété industrielle, avee le concours de juria- 
consultes de divers pays. Tome premier: Allemagne, Autriche- 
Hongrie, Belgique, Bulgarie, Danemark, Espagne, France, Gib- 
raltar, Grande Bretagne, Gréce, Iles de la Manche. Berne: 
Bureau International de la propriété industrielle. 1896. 8vo. 
xvii and 571 pp. 

Tuis is a most interesting and useful work, which will be heartily wel- 
comed by every one interested in international law. It will be complete 
in three volumes, and in its final form will contain an introduction by 
Monsieur Ch. Lyon Caen, of Paris, than whom there is no more com- 
petent authority in Europe on these matters. Some years ago (1889) 
M. Lyon Caen published a compendium of the copyright laws of Europe 
and America, entitled ‘Lois sur la propriété littéraire et artistique,’ and 
the present work will form a useful pendant to that publication. Thus 
the subjects of the two great international Conventions of 1883 and 1886 
on patents, designs, and trade-marks on the one hand, and copyright on 
the other, will have been worthily treated, and the legislations of the 
civilized world upon these matters placed in a convenient form within 
the reach of every student of foreign systems of law. 

There is no very wide divergence in the general scheme of patent legis- 
lation among the nations of Europe. Thus, as to the duration of patents, 
the time allowed is much the same in most countries, e.g. Great Britain, 
fourteen years; France and Germany, fifteen years; Belgium and Spain, 
twenty years. The cost, for the full period, varies a little more, e.g. Great 
Britain, £99 (since 1892); France, £60; Belgium and Spain, £80. In 
Germany, however, it amounts to £265, and this heavy expense probably 
explains the prevalence of a dual system in that country, viz. patents 
proper and ‘Gebrauchsmuster,’ or practical models, a kind of cheap and 
inferior patent, much what denization is to naturalization. Coming to 
questions of principle, it is to be observed that the fundamental difference 
between our patent system and that of France, for instance, is that whereas 
with us an elaborate machinery is provided for insuring, as far as possible, 
that a patent shall only be granted in respect of an invention which really 
presents an element of novelty, in France no effort of this kind is made 
whatever, the sole task of the authorities being confined to ascertaining 
that the demand is in the regular form, and is, on the face of it, a proper 
one. This is what is called ‘le principe du non-examen’; any one can 
have a patent if he asks for it in the proper form, but such patent will be 
granted to him entirely at his own risk, implies no guarantee whatever 
from the Government, and is not even prima facie evidence of the novelty 
of the invention. In this respect the Spanish and the Belgian law resembles 
the French, while that of Germany, on the other hand, is similar to our own 
in the publicity given to the application for a patent and the length of time 
allowed to elapse before it is finally sealed, with a view to giving the public 
an opportunity of coming in and opposing the grant. 

It must be owned, however, that the consequences of this divergence in 
the point of view are of less practical importance than might at first sight 
appear, since, in both cases, the rights of any previous patentee are equally 
safeguarded by the power of petitioning the Court to annul the grant on 
the ground of anteriority. 

There are many other interesting comparisons and contrasts to be made 
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between the different systems in vogue, both as to patents and trade-marks, 
but space forbids our dealing with them any further here, and we can only 
recommend those who may be interested in the subject to procure this 
book. The work, which must have involved very considerable labour, 
appears to us to be very well done, the translations are accurate so far as 
we have been able to verify them, and the introductions to the legislation 
of each country are clear, terse, and to the point. 

The plan pursued throughout is to treat successively of patents, indus- 
trial designs, trade-marks, commercial names, unfair competitions, false 
indications of origin and unfair use of industrial rewards—an order which 
causes the compiler some trouble when he comes to the English Acts, never 
very conspicuous for methodical arrangement, and upon this subject, espe- 
cially in the case of the Act of 1883, more than usually unsystematic in design. 

The only criticism we have to make is that it would perhaps have been 
more practically useful, instead of proceeding in alphabetical order, to have 
grouped together the laws of the principal nations of Europe, and thus to 
have included in this first volume the legislations of Italy, Portugal, and 
Switzerland rather than those of Bulgaria, Gibraltar, and the Channel 
Islands. The objection, however, is not of much importance, provided the 
publication of the subsequent volumes be not too long delayed. 

We may at the same time express a hope that the work, when finally 
concluded, will contain a careful and complete index. M. Mel, 





The Law of Negotiable Securities, Six lectures delivered at the request 
of the Council of Legal Education. By Witttam Wixuis, QC, 
London : Stevens & Haynes. 8vo. (gs.) 


Tuese lectures abundantly prove the great value to be derived from 

the scheme, which they inaugurate, of the delivery, under the auspices of the 
‘ouncil of Legal Education, by well-known practising lawyers, of short 

courses of lectures on special subjects which they have made their own. 
Every law lecturer and examiner knows the great difficulty of the subject 
of ‘negotiable instruments’ to those unaccustomed to see and handle 
mercantile documents, and more or less unfamiliar with the technical terms 
which have necessarily to be employed in their explanation. Much has been 
done to meet these difficulties by these spoken lectures, delivered in clear 
and vigorous language by one whose large mercantile practice has not 
merely rendered him familiar with all the practical aspects of his subject, 
but has enabled him to appreciate the confusion which has so often arisen 
from obscurity of thought and inaccuracy of expression. 

The exact meaning of ‘ negotiability’ is analyzed with masterly skill in 
the first chapter. Simmons vy. The London Joint Stock Bank is fully 
criticized and examine. Our author points out the danger which has 
lately threatened the practical use of negotiable instruments in a mercantile 
community by the tendency on the part of certain Chancery judges to 
apply the doctrine of ‘constructive notice,’ or of ‘ putting on inquiry,’ to 
securities whose value largely consists in the rapidity of the transactions 
in which they can be dealt with like money. He shows that if bona fides 
and value per se did not always give a good title, the essential charac- 
teristic of negotiable securities would be lost. 

Having established his leading principles, our author proceeds to set 
forth what instruments are in fact negotiable, and discusses, with the help 
of very useful practical forms, which are embodied in the work, the legal 
consequences which result from the various matters which may respectively 
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appear either on the face of a bill of exchange or on its back. The cases 
cited are carefully chosen and limited in number. Old cases by which 
principles were established are preferred to recent cases in which they 
have been merely reaffirmed. Cases like Vagliano’s, however novel or 
sensational, which deal with mere subsidiary points, are not even men- 
tioned; but recent as well as older cases which show the treatment by the 
Courts of leading principles, our author most carefully examines, and urges 
his hearers ‘to make a part of themselves.’ The characteristic phraseology 
of the work recalls the tones, the animation, and the enthusiasm of the 
lecturer himself. Its contents will give a firm grip of the main principles 
of the subject to the student, the practising lawyer, and the intelligent 
man of business. 8. H. L. 





A Digest of the Law of England with reference to the Conflict of Laws. 
By A. V. Dicey, A.C. With Notes of American Cases, by 
Joun Basserr Moore. London: Stevens & Sons, Lim., and 
Sweet & Maxwell, Lim. Boston, U.S.A.: The Boston Book Co, 
1896. 8vo. evii and 853 pp. (308.) 

We hail the appearance of Prof. Dicey’s long expected work. It proves 
to be an encyclopaedia not only of the English but also. of the United 
States law on the matter, for Prof. J. B. Moore's notes are very full, 
and we need scarcely say that their learned contributor has a scientific 
position in his country equal to that of the principal author in England. 
Though Prof. Dicey calls his work a Digest its nature is rather that of 
a treatise, for the law digested is classified under the rules which the author 
has drawn up in order to express what he considers to be its principles, and 
not under the subjects that would have formed the classification of a digest 
as commonly understood. For example, the subject of bankruptcy is 
divided between chapter 8, which gives the jurisdiction of the English 
High Court in bankruptcy; chapter 10, which gives the extra-territorial 
effect of an English bankruptcy; chapter 17, which gives the effect in 
England of a foreign bankruptcy ; chapter 28, which gives the law which 
governs administration in bankruptcy; and note 1o of the Appendix, 
which discusses the theoretical basis of certain rules on the subject. This 
distribution corresponds with the order of the rules under which Prof. 
Dicey, after treating of domicile and nationality, first embraces all that 
concerns the jurisdiction of the High Court, next the jurisdiction of foreign 
courts, and lastly the choice of law. And it is of no practical inconvenience 
to the professional man who has to consult the book without reading it 
through, for the ample index will direct him to what he wants, while the 
student who has leisure to use the book as a treatise will profit by the 
logical order which has been followed, 

The rules are careful statements of doctrine, fortified by sub-rules and 
qualified by exceptions elaborated with as much nicety as the rules on which 
they hang, and after each the explanations and the cases are arranged under 
the heads of ‘comment’ and ‘illustrations.’ This is what might have been 
expected from the learned author's well-known book on Domicile, and it is 
countenanced by the form adopted in some of the Indian codes. But it 
may be doubted whether it is not a method better suited to legislation than 
to exposition, whether a more connected manner of writing and a less 
formal arrangement, which need not be less precise or accurate, would not 
conduct a student more easily into the heart of a subject. Especially 
perhaps is this so when the matter does not possess the certainty which it 
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is not only the business of a legislator, but also within his power, to 
introduce into a subject even when he does not find it there. And one 
caution, made necessary by the extent to which the style of modern English 
legislation has been adopted in the present treatise, may be given without 
hesitation. The professional man who consults the book by the aid of the 
index must not omit to turn to the ‘ interpretations of terms,’ prefixed not 
only to the whole but to many particular chapters, or he will be liable to 
mistake the meaning of the rules which he seeks and finds. 

Passing from questions of form to more weighty ones, Prof. Dicey’s 
object, as the title of the book points out, has been to exhibit the doctrines 
on the conflict of Jaws which are received in England, or which it is likely 
will be adopted by the English courts as occasion arises for their discussing 
the matter further. It is not his object to exhibit the doctrines received 
on the matter in any foreign country, although so far as the United States 
are concerned this is amply done by Prof. Moore in his notes; nor, in 
assisting the further development of the matter in England, is he much 
influenced by any desire that a uniformity of doctrine in different countries 
should be attained. He mentions the fact that, where Acts of Parliament 
and English authoritative decisions are wanting, ‘English judges look for 
guidance to foreign decisions, to the opinions of jurists, or to arguments 
drawn from general principles, pp. 21, 22. But although it might be 
difficult to quote any passage expressly to that effect, we believe that we 
describe Prof. Dicey’s attitude correctly, and as he would like it to be 
described, when we say that the general principles to which he prefers to 
have recourse are those which, whether they have been adopted elsewhere 
or not, appear to him best to co-ordinate actual English decisions into a con- 
sistent whole. He does not care to regard his matter as a branch of human 
thought, but he tries to find a line which, if English judges had perceived 
and followed it, would have led them to the same point which in some way 
or other they have reached, and he inquires to what further results that line 
will carry him. Such, unquestionably, is the right way of developing any 
branch of special English law, whether for the judges who have to determine 
its development authoritatively or for the text-writer who has to forecast the 
course which the judges will take. If indeed a line has been followed in 
the past which, prolonged in the mathematical sense, would lead to injustice 
or absurdity, both the judges and the text-writer will call a halt: but this 
will rarely occur. When, however, we have to deal with the English 
doctrines on the conflict of laws—a branch of English law, it is true, but 
one concerned with foreign persons and transactions—it would seem that 
the convenience of a general agreement over the world may be added to 
injustice and absurdity as another reason for which it may be undesirable 
to develop further a traceable English line, even though in itself it may be 
no less just and reasonable than the line which has prevailed abroad. But 
whatever may be thought as to this, it is difficult to overrate the value of 
having an English line on the conflict of laws sought for, and followed out 
when believed to be found, with single-minded devotion, by a thinker like 
Prof. Dicey. 

Of course the attempt to trace an actual English line is not inconsistent 
with the adoption of certain general principles, were it only by way of 
trial. The methods of investigation in the natural sciences have so far 
worked their way into common thought, that every one knows a bold 
theory to be a step almost necessarily interposed between the first observa- 
tions and a crowning induction. So, in his ‘ Introduction,’ Prof. Dicey gives 
six ‘General Principles’ and a ‘Sub-Rule’ to one of them, by which 
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the theoretical value of his work will be judged. If the English decisions 
can be strung together on them without straining their language, he has 
accomplished the task which he has set himself of coordinating those 
decisions. If they should commend themselves to general reason, the 
jurisprudence of other countries also may benefit by a work which he was too 
modest to intend for those countries. But in any event the value of the 
book, as containing a thorough examination of the English and United 
States authorities, will remain. 

The first of the six or seven principles above referred to is that ‘ any 
right which has been duly acquired under the law of any civilized country 
is recognized, and in general enforced, by English courts; and no right 
which has not been duly acquired is enforced, or in general recognized, by 
English courts,’ p. 22. There is nothing peculiar in this. If indeed it 
were thought to furnish of itself a sufficient base for a system on the 
conflict of laws, Wiichter’s error, which Savigny denounced as an instance 
of circular reasoning, would be repeated. But our author makes no such 
pretension on behalf of the principle quoted. Besides that the others of 
the six or seven are not made to depend on this one, his comment on the 
word ‘duly,’ to which might have been added a comment on the words 
‘under the law’ of a given country, shows that he is not blind to the fact 
that those words raise, as preliminary to understanding the principle, the 
very questions about the intended and admitted scope of laws to which an 
answer is sought in this branch of legal science. He is content with 
claiming for the principle in question that it ‘does define the object in the 
main aimed at by rules having reference to the conflict of laws, or to the 
extra-territorial effect of rights’; and with observing that ‘in hundreds of 
instances no difficulty exists in fixing what is the country under the law 
whereof a right (if it exist at all) has vested,’ p. 32. 

Another of Prof. Dicey’s principles is thus stated. ‘General Principle 
No. III.—The sovereign of a country, acting through the courts thereof, has 
jurisdiction over (i.e. has a right to adjudicate upon) any matter with 
regard to which he can give an effective judgment, and has no jurisdiction 
over (i.e. has no right to adjudicate upon) any matter with regard to which 
he cannot give an effective judgment. 

‘Sub-Rule-—When with regard to any matter (e.g. divorce) the courts 
of no one country can give a completely effective judgment, but the 
courts of several countries can give a more or less effective judgment, the 
courts of that country where the most effective judgment can be given have 
a preferential jurisdiction,’ pp. 38, 40. 

This, which may be called the principle of the most effective judgment, 
is probably our author's chief contribution to the theory of the science. 
We at first hoped to find in it his view of the base, theoretically needed, for 
the principle of respecting acquired rights. The rights to be respected 
should be those which had been acquired under the law of the country best 
able to define and protect them by an effective judgment. That view, so 
far as it made jurisdiction the basis of the choice of Jaw, would have been 
in accordance with the historical development of the matter. But on 
further examination it does not appear to be Prof. Dicey’s view. We 
understand what is said on p. 37 as laying down that the principle of the 
most effective judgment is concerned only with jurisdiction, and not with 
the choice of law. And although he puts on that principle the preferential 
jurisdiction which in England is allowed to the domicile for the purpose of 
divorce, we have not been able to find that he connects the preference 
allowed in England to the law of the domicile, »s to personal capacity for 
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marriage or other contracts, with any preferential jurisdiction. Still, even 
within the limits assigued to it by the learned author, the principle may be 
one of great value if the obvious difficulty of measuring the degrees of the 
effectiveness of judgments, which must equally have been encountered had 
the scope assigned to it been wider, can be overcome. To estimate the 
measure in which that difficulty has been overcome—that is, the measure 
in which English decisions on jurisdiction and the conflict of jurisdictions 
really fall under the principle without strained interpretations of effective- 
ness—would demand a more thorough and patient survey than is com- 
patible with the duty of giviug to the legal public early notice of an 
important book. But the remark may be ventured that the principie does 
not seem to tell more in favour of the English preference for domicile than 
in favour of the preference for nationality, to which the new German 
civil code completes the adhesion of the most important countries of the 
continent. When the effectiveness of a judgment is used as the criterion 
for its recognition outside the jurisdiction in which it was pronounced, 
this must be understood of its effectiveness independently of any such 
recognition, or we’ shall fall into circular reasoning. Now marriage and 
legitimate descent are important elements in the determination of nation- 
ality, and a question of nationality must be determined by the state of 
which the nationality is claimed or imputed: no state can directly make 
a given person the subject of another state, or directly prevent another 
state from recognizing a given person as its subject, although, when once 
the recognition of foreign judgments has been introduced into the argu- 
ment, it may indirectly do so by a judgment with regard to divorce or 
the capacity to marry. Hence a judgment with regard to divorce or the 
capacity to marry, pronounced in the national jurisdiction of the parties, 
may, independently of its recognition anywhere else, admit persons then in 
existence or thereafter to be born to the nationality of that jurisdiction, or 
exclude them from it. As soon as it is pronounced it establishes a datum 
of fact which the state in question will take into account when the occasion 
arises, and the occasion for taking it into account arises whenever the 
nationality of a woman depends on the lawfulness of her marriage so deter- 
mined, and (if the state be not one which makes the primary claim to its 
nationality depend on the place of birth) whenever there are children from 
a marriage of which the lawfulness depends on the determination. But a 
similar judgment pronounced in the territory of the parties’ domicile, in which 
they may not be, which they may abandon to-morrow if it is their domicile 
to-day, and where they may never have property, may have no effect at 
all independently of its recognition elsewhere. 

Of Prof. Dicey’s remaining General Principles, No. IV relates to the 
acquisition of jurisdiction by voluntary submission, and No. VI introduces 
the difficult question of the influence which the intention of the parties 
ought to exercise on the choice by the court of the law which is to govern 
a transaction. That question is further treated of in Rule 143, which is 
an interpretation clause explaining that the term * proper law of a contract’ 
is to be understood in the Digest before us as meaning ‘the law or laws 
by which the parties to a contract intended, or may fairly be presumed 
to have intended, the contract to be governed, or (in other words) the law 
or laws to which the parties intended, or may fairly be presumed to have 
intended, to submit themselves'"—Rule 148, which declares that ‘ the 
essential validity of a contract is (subject to certain exceptions) governed 
by the proper law of the contract '—the comments and illustrations sub- 
joined to those rules—and the note 12 in the Appendix, in which we 























Oct. 1896.) Reviews and Notices. 401 








presume that the term ‘proper law of a contract’ is to be understood in 
the same sense as in the rules. It is familiar to students of the matter 
that the English judges, in choosing the laws which were to govern con- 
tracts in several cases that have come before them, have laid a stress on 
the intentions of the parties as to the law with reference to which they 
were contracting which has probably not led them into any erroneous 
decision—for the decisions in the cases referred to may be defended on 
other grounds—but which may hamper them when they shall be confronted 
with a case in which the parties clearly intended to contract with reference 
to some law which would uphold their transaction, but of which the 
application to it cannot be admitted. The discussion of this subject, 
contained in the parts of the work before us which we have mentioned, 
presents an example of the ability which Prof. Dicey has brought to the 
task he has assigned himself. To give a full estimate of that discussion 
would require a separate essay, but, if we are not mistaken, the upshot 
of it is this. The intention on which the judges have built is refined into 
a presumed intention, to be deduced from all] the circumstances, aud to be 
attributed to the parties in spite even of a contrary expression by them. 
It is more than probable that our author is right, both as to the conclusion 
which will be reached when the case occurs, and as to the mode in which 
the judges will ‘save their face,’ or the face of their predecessors, in reaching 
it. The counsel who will have to argue on that side will need no better 
brief than Prof. Dicey’s pages, and that is all which falls within the 
scope of eliciting a sound and consistent system from the English precedents. 
But after the refinement has been made some one will perhaps arise, even 
on the bench, to say that such a presumed intention is no intention at all, 
but a compendious expression for the circumstances that have been admitted 
to prevail over the only intention as to a choice of law which the parties 
entertained. 

Lastly, we must call attention to the long and very practical note 17 
in the Appendix, on the limits of taxation in respect of death duties and 
duties of income tax, and then take our leave, as a whole, of a book which 
must be before us in detail whenever leisure permits us to deal with any 
subject on which it treats. J. WESTLAKE. 





Memorials, Family and Personal, By Rownvett Parmer, Earl of 
Selborne. Two vols. London: Maemillan & Co. 1846. 8vo. 
Vol. I, xii and 476 pp.; Vol. II, viii and 515 pp. (25«.) 

THESE two bulky volumes—an instalment only of the entire work—are 

a striking testimony to the thoroughness of Lord Selborne’s character. It 

was no small task to sit down, at the age of seventy-three, to write an 

autobiography, but here is a great deal more; here are half-a-dozen 
biographies, interspersed with lengthy dissertations on current public topics. 

There is no member of the writer's numerous family (he was one of eleven 

children) to whom we ure not introduced. Nor do these ample domestic 

details bore us, for the family is well worth knowing. His elder brother 

William, and his younger brother Edwin, were especially remarkable, each 

in his own way. His father was a model parish priest, greatly loved by 

his flock, and gifted with a manly and cultivated taste. It used to be said 
of Edwin Palmer, the late Archdeacon of Oxford, that he had missed his 
vocation, for that, with his logical power and exactness of expression, he 
would have made a first-rate Chancery barrister. It may be said with 
equal truth of his brother Roundell that if he had taken Holy Orders, as 
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at one time he thought of doing, he would have made a first-rate Bishop. 
His industry was untiring, his health left nothing to be desired, except 
that he suffered from occasional gout, and his piety and churchmanship were 
beyond all praise. He had, as few men have, a constant sense that he was 
in the presence of his Maker, and his success seemed to him to be not so 
much his own handiwork as the work of an overruling Providence. There 
are not many men of thirty-one who, when staying at a country house, would 
have written down, however much they might have felt, this passage: ‘Add 
to this that my host is a Wykehamist, a botanist, and an admirable 
draughtsman; is married to a lady of the Ormonde family, and that they 
have family prayers, and you will understand that I could not do otherwise 
than highly enjoy my visit.’ Of the genuineness of the sentiment we have 
placed in italics, the book before us furnishes abundant proof. 

Roundell Palmer brought to London from Oxford a great reputation for 
scholarship and a good share of this world’s advantages. His uncle was 
a Governor of the Bank of England, and he had connexions with the City 
which speedily procured him business. He began his professional career 
in the Chapel Staircase, Lincoln’s Inn; afterwards removing to 11 New 
Square, where he held consultations with troops of clients for nearly twenty- 
nine years. He made it a rule, only to be departed from in cases of 
absolute necessity, never to read a brief on Sunday, but to consecrate that 
day to public and private prayer and to teaching the Bible to the young. 

His first opportunity for distinction in the Courts came to him in 1839, 
two years after his call. He had been briefed to appear as third counsel in 
opposition to a motion for a receiver to be made on the equity side of the 
Exchequer in a suit to set aside a sale of a share in a partnership on the 
ground of fraud. The solicitors who instructed him were Messrs. Freshfield. 
Two counsel had already been heard on each side, when it was Roundell 
Palmer's turn to speak. Every practitioner of the present day sees at once 
that there was no chance for the success of the motion unless the plaintiff 
could make out that there was danger of the share he claimed not being forth- 
coming in the event of his establishing his case at the trial. Strangely enough, 
this point had not been taken by either of Palmer’s leaders, and it fell to him 
to take it for the first time. When he had finished his argument, Baron 
Alderson, the presiding judge, wrote down a few appreciative words and 
handed them privately to Mr. James Freshfield who happened to be in court. 
This did not escape the notice of the Bar, and all the lucky junior’s 
colleagues felt that his fortune was made. 

When Palmer had been called a few years, the increase of his professional 
income was such as to raise a doubt in his mind whether he ought to retain 
the fellowship which he had gained at Magdalen. He resolved the doubt in 
a very characteristic way. Fearful lest when he took silk he might, like 
so many others, fall upon ‘ evil days,’ he did not resign his fellowship, but 
he contributed its emoluments towards placing coloured glass windows in his 
College Chapel. Silk came to him five years later, but not with it a single 
‘evil day;’ on the contrary, he continued to flourish more than ever. In 
1861, he was appointed Solicitor-General, being out of Parliament at the 
time, his seat for Plymouth having been lost to him by a speech he made in 
condemnation of the second Chinese war and the bombardment of Canton by 
Sir John Bowring. The support which on this occasion he gave to Richard 
Cobden’s motion against Lord Palmerston’s government kept him in com- 
parative obscurity for no less than four years. 

As soon as he was made a law officer he found himself immersed in inter- 
national matters of great importance arising out of the American War of 
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Secession. His history of this period stops, in the present volumes, at the 
year 1865, and is so full and so well told that we look forward with much 
interest to its continuation in the volumes that are to follow. 

If Lord Selborne was not exactly a great man, he came very near to 
being one. His manner, indeed, was chilling to acquaintances, but he had 
a warm heart for his friends, and his love for his relations and family con- 
nexions knew no bounds. Mr. Beresford Hope once said ‘ No volcano burns 
within Sir Roundell Palmer.’ This was true, and Sir R. Palmer would have 
been among the first to recognize its truth. While his memoirs are still 
incomplete we abstain from speaking of his career as a Cabinet minister and 
supreme head of that Chancery Division which he did so much to reform ; 
but this much we may here say, that never were professional honours more 
honourably won or more meekly borne. The key to his estimate of high 
office appears in a letter he wrote about the time when he became Solicitor- 
General : 

‘One of my observations upon life is that small men get clownish and 
ceremonious when they are put into important positions, while with great 
men it is just the contrary. And it seems to me that to a man of really 
great capacity and great conceptions, who is not taken in by any of the 
world’s false shows and idols, everything actually within his grasp must 
always feel small.’ 

A profound truth, which Aristotle might have put into his Zthics or 
Bacon into his Essays. 





A Treatise on the Law of Contracts, By Josern Currty, Jun. 
Thirteenth Edition. By J. M. Lety. London: Sweet & 
Maxwell, Lim. 1896. 8vo. evi and 806 pp. (30x.) 


Tue profession will cordially welcome a new edition of this well-known 
text-book, which has trained successive generations of lawyers in the law 
of contract. Both the present and the last edition have had the advantage 
of the patient industry and veteran experience of Mr. J. M. Lely, not only to 
prune away much that was obsolete and to incorporate much both of statute 
and case law that was new, but to bring the whole scheme and arrangement 
of the work somewhat more into harmony with more modern principles of 
classification. 

It would have been impossible to have adequately carried out this last 
object without losing the original identity of the work, but Mr. Lely has 
provided us with an exhaustive and complete treatise on the law of contract, 
well up to date, in which the practising lawyer may seek enlightenment on 
almost any subject on which he desires to have a clear and accurate statement 
of the existing law. 

We do not, however, agree with all the present editor’s conclusions, nor is 
the work free from occasional blemishes. In regard to the question of 
‘ penalty ’ or ‘ liquidated «lamages,’ Mr. Lely, en p. 718, accepts the dictum of 
. Jessel M.R. in Wallis v. Smith, limiting the generality of the rule in Kemble v. 
Farren to cases where one of the stipulations is ‘for payment of an ascertained 
sum of money. In the recent case, however, of Willson v. Love, ’96, 1 Q. B. 
p. 626, the Court of Appeal have declined to accept this limitation, and have, 
in the words of Smith L.J., adopted ‘the recognized opinion of the profession 
that, where a sum of money is made payable by a contract to secure . . . the 
performance of stipulations of varying degrees of importance, that sum is 
prima facie to be regarded as a penalty, and not as liquidated damages.’ 
The same view had since Wallis v. Smith been previously affirmed by the 
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dicta of Lord Watson and Lord Herschell in SiiBtnains v. The Monkland 
Tron Co., 11 App. Ca. 332. 

In regard to contracts by correspondence, the editor very guardedly 
states as his own view that an acceptance by letter may be revoked by 
a telegram arriving before the acceptance; but although this moot point 
has not been definitely decided, it is hard to reconcile this view with the 
decision in the //ousehold Fire Insurance Co. vy. Grant, or with the language 
of Kay L.J. in the recent case of Henthorn v. Fraser, '92, 2 Ch. at p. 34 
that ‘ the contract was complete from the time that the letter was po 

In pointing out the two distinctions between bills of exchange and 
ordinary contracts on p. 452, the editor, as in the last edition, says the 
second distinction is ‘that they are assignable.’ The word he wants is 
clearly not ‘ assignable’ but ‘ negotiable,’ for otherwise he fails to point out 
as a distinguishing characteristic of such securities that a bona fide trarsferee 
for value may obtain a better title than his transferor. 

Having regard to the utility and excellence of the work as a whole, we 
find far more scope for praise than for criticism. The index is excellent 
and the table of cases comprehensive. 

The editor has been enabled to shorten the present edition by about 150 
pages, chiefly owing to the reduction of case law by the passing of the Sale 
of Goods Act and of the Married Women’s Property Act, 1893. Part of the 
space thus saved might we think with advantage have been devoted to the 
fuller treatment of the equitable branches of the law of contract ; e.g.* Undue 
Influence’ is disposed of in four lines and without any reference to the cases 
of Huguenin v. Baseley, Allcard vy. Skinner, Morley v. Loughnan. This 
somewhat scanty treatment of equity is no doubt due to the fact that the 
earlier editions of the work were mainly intended for common law practi- 
tioners before the Judicature Act. So much, however, has been done by careful 
editing to keep the present edition well up to the times that ‘ Chitty’s 
Contracts ’ will more than ever be a book to which the busy practitioner 
will always turn and be sure of finding what he wants. 





Cardinal Rules of Legal Interpretation. Collected and arranged by 
Epwarp Brat. London: Stevens & Sons, Lim. 1896. 8vo. 
xliii and 302 pp. (128 6d.) 

Tais book is an attempt ‘to collect and arrange in one volume the 
Cardinal Rules of the legal interpretation of all instruments.’ In the first 
part the author makes some valuable, and, we may add, very practical 
remarks, as the authority of text-books and reported cases. He has perhaps 
hardly stated with sufficient distinctness the difference between a judicial 
decision on a point of law and ane on a question of construction. A decision 
on a point of law, whether erroneous or not, is an authoritative statement 
of the law, and is binding on all persons till it has been overruled, so that 
if it is the decision of the House of Lords (which cannot be overruled) it 
creates new law. On the other hand, decisions on the construction of 
a document are, as our author points out (p. 9), ‘useful when they lay 
down canons or rules of construction, and when they put an interpretation 
on common forms.’ The author does not, however, where he discusses the 
authority of decisions, peint out as clearly as he ought that a decision on 
the construction of a document of one nature is useless as a guide to the 
construction of documents of another nature, owing to the different circum- 
stances of the parties. Possibly, however, he considered it unnecessary to 
do so, as the careful reader who grasps the fundamental doctrine (stated in 
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a subsequent part of the book) that the meaning of words necessarily 
depends on the circumstances of the persons who use them will discover 
the distinction for himself. 

The author lays down the cardinal rule above referred to as follows 
(p. 35): ‘The object of construing an instrument is to see what is the 
intention expressed by the words used. If from the imperfection of lan- 
guage it is impossible to know what the intention is without inquiring 
further, then we see what the circumstances were with reference to which 
the words were used, and what was the object, appearing from those cir- 
cumstances, which the person using them had in view.’ 

The rvle as thus stated is correct for practical purposes, but it appears 
to us that a theoretical objection of some weight can be raised to the form 
in which it is stated. If we omit technical words, the employment of 
which is restricted to some particular art or science, there is hardly a word 
in the English language which is not capable of being used in more than 
one meaning; ard the meaning in which it is used depends upon the 
circumstances of the person using it. It would therefore perhaps have 
been better to have modified the latter part of the rule so as to show that 
in every case the circumstances have to be taken into account. . 

Some parts of this book are really excellent ; the author’s account of the 
effect of recitals (at p. 73), and of the construction of covenants (p. 78 et seq.), 
are at once accurate and clear. 

Nearly 120 pages are devoted to the construction of statutes, in which 
questions of difficulty are treated of with much ability. 

The only serious fault (if it be a fault) that we find with this book is 
that there is so little of it. We have read it with much pleasure, and we 
feel that it will be extremely useful to the profession. 





The Medjelle, or Ottoman Civil Law. Translated into English by 
W. E. Griessy. London: Stevens & Sons, Lim. 18y5. 8vo. 


x and 433 pp. (218.) 

Tus book, printed at Nicosia, in Cyprus, will, no doubt, be of much use 
to those who practise in the Courts of that island during the British 
occupation. Such, indeed, is its obvious raison détre, for the code was 
promulgated in Turkish about twenty-five years ago, and has been translated 
into modern Greek, French, and (apparently) Arabic, yet no English 
translation has appeared until now. The present translation is made by 
Dr. Grigsby from the ‘authorized Greek edition,’ and has been revised 
‘from the Turkish original’ by M. Nicolas Vitalis, Clerk and Translator of 
the Queen’s Advocate of Cyprus. To the translation of the code itself is 
prefixed an English version of the Report of the Commission employed to 
draw it up, presented to the Grand Vizir for the time being, and dated 
March 10, 1869. This Report is of much importance, as setting forth the 
object and functions of the code, and it is especially interesting to admirers 
of Mahommedan law, who will find frequent mention of old familiar friends, 
Abu Hanifa, Shafei, Abu Yusuf, and others, though with names somewhat 
disguised by an unfamiliar methed of transliteration, these three being 
called Hanefé, Shaphi, and -Ebou Youssouf respectively. The general rules 
Jaid down in the old Arabian treatises, the authority of traditions from the 
Prophet and his followers, &c., are fully recognized, but a code is called for 
(so say, and wisely say, the Commissioners) by altered customs and social 
conditions, which make it difficult, especially as regards the ‘ Hanefite’ 
branch of the law, to apply time-honoured principles to modern circum- 








406 The Law Quarterly Review. 


[No. XLVIII. 
stances. An apt illustration is given: according to the ‘ancient juris- 
prudence’ it was sufficient to show one room of a house to an intending 
purchaser, because in o!d times all the rooms in each particular house were 
alike; but the ‘modern school’ requires that all the rooms should be 
shown, because, at the present day, ‘every room has a form of its own.’ 
The translator gives us no help in defining the scope of the code, as he has 
not taken the trouble to provide a table of contents; but the Report states 
that separate codes have been provided for some subjects, e.g. marriage, and 
modern commercial developments (such as bankruptcy and bills of exchange), 
and that the Medjellé is to be looked upon as a collection from the legal 
works of the ‘ Hanefite’ school, ‘which are of more importance for the acts 
which arise more frequently in transactions of our time.’ This is somewhat 
indefinite ; but a general inspection of the code seems to show that it deals 
with sale, pre-emption, hiring, &c., in a word, with business transactions 
generally, with the exception of those dealt with in the commercial code 
above alluded to. A glance at some of the provisions of the code serves to 
remind us of the purely equitable spirit in which the laws of Islam were 
conceived ; it is laid down, for instance, by Article 1647, that a man cannot 
found a claim on two alternative grounds, one of which is inconsistent with 
the other—a principle which might have been copied with advantage by 
English lawyers, so as to make such pleas as ‘ never indebted and payment’ 
impossible. Article 1808 forbids a judge to hear an action and decide for 
the plaintiff if the latter is his (the judge's) ascendant or descendant or wife. 
This is good as far as it goes, but cynics might suggest that a judge’s 
decision against his own wife ought to be the subject of a similar pro- 
hibition! The Anglo-Cyprian printers have done their work well, so far 
as we can judge, but ‘renowed’ (p. viii) should be renowned, and ‘ worshop’ 
(p. 362) workshop. We have mentioned that there is no table of contents ; 
we may add that the index is so meagre as to be practically useless ; the 
enormous price (for a book so small and cheaply got up) of 218. must there- 
fore be fixed, we suppose, on the principle that, as few persons will buy 
a book of this description, those few must be charged a high price if the 
book is to pay its expenses. We do not object to this principle in the 
abstract, but we do object to the issue of a book at such a price without 
table of contents and with a mere apology for an index. 

Die Behandlung der Verbrechenskonkurrenz in den Volksrechten. 
Von Dr. Hans Scurever, Konzipienten der k. k. Finanz- 
prokuratur fiir Béhmen. Breslau: Wilhelm Koebner. 1896. 
8vo. xii and 299 pp. (Being No. 50 of the series ‘ Unter- 
suchungen zur Deutschen Staats- und Reclitsgeschichte, issued 
by Dr. Orro Gerke, Professor of Law at Berlin.) 


Tue word ‘Konkurrenz’ expresses a general conception of German 
criminal law which is quite unknown to our own. It denotes the state 
of things which arises when several crimes committed by the same person 
(whether by one act or by several) have been the subject of simultaneous 
judicial investigation and sentence has to be pronounced for them all together. 
The cases in which this may occur have been elaborately examined by the 
German jurists, and general principles for the direction of judges are to be 
found in the German penal code. In this country we have been content 
to leave the matter to the discretion of the individual judge, who is in 
general guided rather by the facts of the particular case than by any general 
considerations. 
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The work before us is a careful and detailed analysis of the rules on the 
subject which are to be found in the early Teutonic systems of law, including 
the Anglo-Saxon. Many of these rules are exceedingly curious, especially 
those which deal with punishment for personal injuries by fines assessed 
according to the amount of damage done. The work will be of interest in 
this country chiefly to students of Anglo-Saxon law. 


We have also received :— 


A First Book of Jurisprudence for Students of the Common Law. By 
Sir Freperick Poiiock, Bart. London: Macmillan & Co., Lim.; New 
York: The Macmillan Co. 1896. xvi and 348 pp. (6s.)—The Preface to 
this book states that it ‘is not intended to lay out a general system of the 
philosophy of law, nor to give a classified view of the whole contents of any 
legal system. ... It is addressed to readers who have laid the foundation 
of a liberal education and are beginning the special study of law.’ The first 
part of the book aims at setting out ‘in language intelligible to scholars 
who are not yet lawyers, so much of the general ideas underlying legal 
discussions as appeared needful for the removal of the most pressing diffi- 
culties. . . . The second part of the book . . . is more practical and more 
exclusively addressed to students of the Common Law’; and deals with the 
sources of English law, the history of law reporting, and the authority of 
decided cases. 


Leading Cases in Modern Equity, By the late Tuomas Brerr. Third 
Edition by J. D. Rocers and J. M. Dixon. London: W. Clowes & Sons, 
Lim. 8vo. lviii and 399 pp. (16s. net.)—There is at ieast one more 
thing the editors of this book ought to have done: they should have changed 
the title to ‘Notes on Leading Cases in Modern Equity.’ It wouid then 
have ceased to be misleading. In conjunction with the reports in which 
the text of the cases has to be sought, the notes may well be useful, though 
we are bound to say that those on restraint of trade and restrictive cove- 
nants as to the use of land, which we have examined as samples, are neither 
so clear nor so sound as they might be. 


A New Guide to the Bar. By M.A. and LL.B. Second Edition. London : 
Sweet & Maxwell, Lim. 1896. 12mo. vi and 244 pp.—This little book 
does not aim at more than affording guidance of the most elementary kind 
to commencing students who have not any friends already in the profession. 
It is good enough for that purpose, but it might be improved by the 
omission of the first chapter, which is full of doubtful and controversial 
statements, and out of place in a practical manual. 

The Revised Reports. Edited by Sir F. Powxock, assisted by R. Camp- 
BELL and A. O. Saunpers. Vol. XXV, 1822-1826 (1 Russell; 2 8. & St.; 
1 B. & C.; 2 Dowl. & Ry.; 1 Bing.; 11 Price; Dowl. & Ry. N.P.; 1 L.J.). 
London: Sweet & Maxwell, Lim. Boston, Mass.: Little, Brown & Co. 
1896. La. 8vo. xvi and 827 pp. (258.) 

The Law of Torts. By J. F. Cuerk and W. H. B. Linpseti. Second 
Edition by the Authors and T. Hotuis WALKER. London : Sweet & Maxwell, 
Lim, 1896. La. 8vo. Ixix and 733 pp. (258.) 

Principles of Criminal Law. By Seymour F. Harris. Seventh 
Edition by C. L. Arrennoxoven. London: Stevens & Haynes. 1896. 
8vo. xliv and 569 pp. 
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Journal of the Society of Comparative Leyislation. Vol. I. No. 1. 
August, 1896. London: Printed for the Society by Rivington, Percival & Co. 
8vo. xxxii and 238 pp.—Among the contents are‘ Legislation of the British 
Empire in 1895’; ‘ Modes of Legislation in the British Colonies’; ‘ The 
German Civil Code’ (E. J. Schuster); ‘Application of European Law to 
natives in India’ (Sir C. P. bert); ‘to natives of Ceylon’ (L. B. Clarence) ; 
‘State Legislation of America in 18g5’ (A. Gray). 

The Law and Practice of Building and Land Societies. By the late 
Henry F. A. Davis. Fourth Edition by J. E. Watxer. London: Sweet 
& Maxwell, Lim. 1896. 8vo. xx and 664 pp. (2158.) 

The Game Laws of England. By G. Tayton Warry. London: Stevens 
& Sons, Lim. 1896. 8vo. xvii and 384 pp. (10s. 6d.) 

A Talular Précis of Military Law. By Capt. A. D. Furss. London : 
Macmillan & Co., Lim. 1896. 4to. viii and vii pp. (text of work not 
paged. (10s.). ; 

The Liberty of the Press in America, Germany, and France. Paper read 
at the Annual Conference of the Institute of Journalists, 1896, by RicHarp 
J. Kewvy. ; 

The Union of Judicial and Executive Functions in the Magistrates of 
British India. By Maxyomonan Guose. Two pamphlets. v and 46, v and 
52 pp. 1896. Calcutta: W. Newman & Co. 


The Editor cannot undertake the return or safe custody of MSS. 
sent to him without previous communication. 

















